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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 10,884) 


In re MILLS DAIRY PRoDUCTS COMPANY. AMA Docket No. M 16- 
11. Decided November 29, 1966.* 


Petition for refund of assessments—Powdered skim milk and cream— 
Producer milk—Class I utilization—“Other source” milk— 
Estoppel—Relief denied 


Petition for refund of payments assessed on powdered skim milk and cream 
derived from producer and other milk and utilized in Class I is denied. 


Order provisions requiring such payments are authorized by the statute, 
not a trade barrier, Lehigh case distinguishable, and petitioner estopped 
to raise issues on basis of res judicata or collateral estoppel. 

Mr. Sydney C. Berde, of St. Paul, Minn., for petitioner. 


Mr. Joseph A. Walsh for respondent. 
Mr. Jack W. Bain, Hearing Examiner. 


* Finding of Fact No. 6 was amended after issuance of this decision and order and appears 
herein as so amended. 
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Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 
of payments required of petitioner for the period February 1960 
through July 1963 by the market administrator for Order No. 16, 
as amended, issued under the act and regulating the handling of 
milk in the Upper Chesapeake Bay marketing area.! The pay- 
ments were required in connection with petitioner’s utilization in 
Class I of “other source milk” as defined in the order which was 
received by petitioner as powdered skim milk and 40 percent 
cream and converted by petitioner into fluid milk by reconstitu- 
tion and disposed of as such in the marketing area. 


Answers to the amended petition and second amended petition 
were filed by the Deputy Administrator, Agricultural Marketing 
Service (presently the Consumer and Marketing Service), United 
States Department of Agriculture. The answers upheld the con- 
tested order provisions and the charges resulting therefrom as in 
accordance with law. 


An oral hearing was held June 22, and August 10 and 11, 1965, 
in Baltimore, Maryland, before Jack W. Bain, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing, petitioner was represented by Sydney C. 
Berde, Attorney at Law, St. Paul, Minnesota, and respondent was 
represented by Joseph A. Walsh, Office of the General Counsel, 
United States Department of Agriculture. After the hearing 
the parties filed briefs. On April 27, 1966, the hearing examiner 
filed a report recommending that the petition be dismissed. 
Petitioner filed exceptions to the hearing examiner’s report and 
oral argument was held before the Judicial Officer October 7, 
1966. , 


In brief, petitioner attacks the validity of the order provisions 
which require that petitioner pay into the producer-settlement 
fund under the order the difference betwéén the Class I price, 
the classification value of milk distributed as fluid milk and the 

1, The order regulating the handling of milk in the Upper Chesapeake Bay marketing area 
was originally numbered Order No. 127. Effective January 1, 1962, Order No. 127 was re- 


numbered as Order No. 16 (26 F.R. 12752), and shall be referred to herein by its new 
designation. 


MILLS DAIRY PRODUCTS COMPANY 1309 
Cite as 25 A.D. 1307 


Class II price, the classification value of cream and skim milk 
as separate products. Petitioner’s principal contention is that 
payment of this difference on top of petitioner’s costs for the 
cream and skim milk involved constitutes a trade barrier in 
violation of section 8c (5) (G) of the act and invokes to this end 
Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 
U.S. 76 (1962). Petitioner also argues that the order provisions 
involved are not authorized by the act. 


FINDINGS OF FACT 


1. During the period February 1, 1960 through July 31, 1963, 
petitioner, Mills Dairy Products Company, a partnership com- 
posed of Howeth M. Mills and R. Crawford Mills, was a handler 
subject to Order No. 16, as amended, issued under the act and 
regulating the handling of milk in the Upper Chesapeake Bay 
marketing area. Petitioner operated a pool? plant under the 
order at Cambridge, Maryland, where milk was regularly received 
from producers as defined in the order. 


2. On July 31, 1963, petitioner sold all of its property and as- 
sets, except any funds involved herein which might be refunded, 
to Mills Dairy Products Company, Inc., a wholly-owned sub- 
sidiary of Koontz Creamery Company, which also was a handler 
subject to regulation under Order No. 16. Subsequently, in 
September 1964, Mills Dairy Products Company, Inc., was merged 
into Koontz Creamery Company. 


3. During the period February 1960 through July 1963, peti- 
tioner received 12,091,723 pounds of milk from its local milk 
producers, and purchased 353,921 pounds of 40 percent cream 
and 4,046,444 pounds of skim equivalent “other source” nonfluid 
milk (powder) which the petitioner reconstituted into whole milk 
and utilized as Class I in the marketing area. During this period 
petitioner disposed of 15,993,411 pounds of milk in Class I sales. 
Both fluid skim milk utilized in the manufacture of powder, and 
cream in excess of 18 percent butterfat content, whether derived 
from producer milk or otherwise regardless of source, are classi- 
fied as Class II under the order. 


4. Norris Dairy Products Company, Baltimore, Maryland, is 
a broker-distributor engaged in buying and selling milk products. 
Most of the regulated handlers under Order No. 16 obtain milk 


2. A pool plant is one with respect to which milk received from dairy farmers is classified, 
priced and pooled. 
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products from this company. Norris does not buy or sell whole 
fluid milk or cream for bottling. The powdered skim milk and 
cream referred to in Finding of Fact 3 were purchased by peti- 
tioner from Norris. Norris Dairy Products Company in turn 
had purchased powder and cream from several different sources. 
During the period 1960-1963 Norris purchased powder and 40 
percent cream from the Westminster, Maryland, pool plant of 
Koontz Creamery Company, a pool plant operated solely for 
manufacturing milk products. The bulk of the milk which the 
Westminster plant used in processing powder and cream was 
purchased by Koontz for manufacturing from the Maryland 
Cooperative Milk Producers Association, and was producer milk 
priced and pooled under Order No. 16. The Koontz Westminster 
plant also purchased milk for manufacturing from the Sealtest- 
Baltimore plant regulated under Order No. 16 and from Harvey’s 
Dairy, a regulated plant under the Washington, D. C., market- 
ing order. All such milk was subject to pricing and pooling 
under a federal milk marketing order. Norris also purchased 
skim milk powder and cream from the Laurel, Maryland, manu- 
facturing plant of the Washington-Virginia Milk Producers As- 
sociation and from a New York plant of the Dairymen’s League, 
all of which cream and powder was subject to the pricing and 
pooling provisions of a federal milk order. At times Norris 
Dairy Products Company had also purchased cream and powder 
from the Rochester Dairy Cooperative and Land O’Lakes Co- 
operative, both located in Minnesota. During those times Norris 
also was buying cream and powder from the Koontz Westminster 
plant. Norris stopped buying powder from Land O’Lakes before 
1963 because the price was too high. Norris purchased cream 
from Rochester Dairy “up to 1961”. Norris purchased non-Grade 
A spray powder which was cheaper than Grade A powder. Powder 
imported from the Midwest is more costly than powder manu- 
factured from locally produced milk. 


5. The cooperative and regulated handlers from whom Koontz 
purchased milk accounted under the federal order at the Class II 
price for milk which was used to manufacture powder and cream. 
Also, the regulated handlers from whom Narris purchased cream 
and powder accounted for such manufacturing milk at the Class 
II price. 


3. Harry Norris testified (Tr. p. 96) that Mills intimated to him that the cream and powder 
purchased by Mills was mixed for use in packing oyster stew. 
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6. Koontz purchased the bulk of its manufacturing milk from 
the Maryland cooperative and paid the cooperative the Class II 
price plus a premium of five cents per hundredweight. Koontz 
also purchased manufacturing milk from other regulated handlers 
and paid “as far below the Class II price” as could be negotiated 
for that milk. Payments for the bulk of the milk purchased from 
other regulated handlers “were less than the Class II price’. 
Koontz’s selling price for cream was in the range of the Philadel- 
phia market quotation, and its price for powder was whatever 
could be obtained. For the cream and powder Norris bought from 
Koontz and other regulated handlers, the price paid by Norris 
was substantially equal to the Class II prices. For the cream and 
powder Norris bought from Rochester and Land O’Lakes, re- 
spectively, Norris paid negotiated prices. 


7. Order No. 16 (17 CFR 1016, January 1, 1962), as amended, 
reads in pertinent part as follows: 


“$ 1016.70 Computation of the value of producer milk for each 
handler. 


For each month, the market administrator shall compute 
the value of producer milk for each pool handler as follows: 


(a) Multiply the pounds of producer milk in each class com- 
puted pursuant to §§ 1016.40 through 1016.46 by the applicable 
class price and total the resulting amounts. 


(b) Add the amount of any payments due from such handler 
pursuant to § 1016.62 (a), (b) and (c).. .” 


“§ 1016.46 Allocation of skim milk and butterfat classified. 


After making the computations pursuant to § 1016.45, the 
market administrator shall determine the classification of pro- 
ducer milk received at each pool plant as follows: 


(a) Skim milk shall be allocated in the following manner: 


(1) Subtract from the total pounds of skim milk in Class 
II milk the pounds of skim milk in producer milk classified 
pursuant to § 1016.41 (b) (5); 


(2) Subtract from the remaining pounds of skim milk in 
each class, in series beginning with Class II milk, the pounds 
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of skim milk in other source milk received during the month in 
a form other than fluid milk products;.. . 


(b) Butterfat shall be allocated in accordance with the same 
procedure outlined for skim milk in paragraph (a) of this 
SRE ons 


“$ 1016.62 Payments on other source milk. 
On or before the 13th day after the end of each month, 


handlers shall make payments to producers through the pro- 
ducer-settlement fund as follows: 


(a) Each pool handler who received other source milk which 
is allocated to Class I pursuant to § 1016.46 (a) (2) and (b) 
shall make payment on the quantity so allocated at the difference 
between the Class II price and the Class I price applicable at 
the location of his pool plant qualified pursuant to § 1016.3 


(b) G2)...” 


“$ 1016.4 Definitions of milk and milk products. 


(a) ‘Fluid milk product’ means milk, skim milk, buttermilk, 
milk drinks (plain or flavored), concentrated milk, and (except 
eggnog, milk shake mix, ice cream mix, evaporated and plain 
or sweetened condensed milk or skim milk and sterilized prod- 
ucts in hermetically sealed containers) any mixture in fluid 
form of cream and milk or skim milk containing less than 12 
percent butterfat, and 50 percent of the quantity by weight of 
any such mixture containing at least 12 percent but less than 
18 percent butterfat... 





(c) ‘Other source milk’ means all skim milk and butterfat 
contained in or represented by (1) receipts (including any 
Class II milk product produced in the handler’s plant during a 
prior month) in a form other than as fluid milk products which 
are reprocessed, converted or combined with another product 
during the month, and (2) receipts from any source in the form 
of fluid milk products other than as: (i)°producer milk, (ii) 
milk received from a cooperative association in its capacity as 
a handler pursuant to § 1016.2 (g)(4), or (iii) fluid milk 


products received from other pool plants and opening inventory. 


2? 
7“ e 
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8. Pursuant to the order provisions quoted in Finding of Fact 
7 above, the market administrator for the order billed petitioner 
for a total of $78,186.70 for the period involved in connection 
with the quantities of “other source” milk received by Mills in 
the form of cream and powdered skim milk which were reconsti- 
tuted by petitioner and sold as fluid milk. This sum was paid over 
to the market administrator following court litigation upholding 
the validity of the order as part of the monies on deposit with 
the court pending the outcome of the litigation. 


CONCLUSIONS 
I 


Petitioner challenges “the validity of certain compensatory 
payment provisions of the Order” and requests “refundment of 
certain sums claimed to have been illegally assessed and paid 
during the period February 1, 1960 through July 31, 1963”. In 
brief, petitioner contends that the payments or charges imposed 
pursuant to section 1027.62 (a) of the order on other source 
milk received in the form of skim milk powder and cream and 
allocated to Class I, that is, fluid utilization, constituted a “trade 
barrier” in contravention of section 8c (5)(G) of the act (7 
U.S.C. 608¢ (5) (G)), as interpreted by the United States Supreme 
Court in Lehigh Valley Cooperative Farmers, Inc. v. United States, 
supra. The hearing examiner recommended that the petition be 
dismissed as the “attacked provisions are not compensatory pay- 
ments constituting a trade barrier like that held invalid in Le- 
high.” We find first a much more basic reason for dismissal of 
the petition herein. 


Petitioner in this proceeding filed, in conjunction with other 
handlers, a petition pursuant to section 8c (15) (A) of the act 
(7 U.S.C. 608¢ (15) (A)) in AMA Docket No. 127-1 attacking 
the validity of the order regulating the handling of milk in the 
Upper Chesapeake Bay marketing area. In its petition and specifi- 
cally in its brief in that proceeding petitioner contended that the 
order and “any obligation imposed in connection therewith” was 
not in accordance with law. The petition therein was dismissed 
in In re Mills Dairy Products Company et al., 20 A.D. 541 (1961). 
Petitioner’s appeal of the dismissal in the United States District 
Court for the District of Maryland was, in effect, consolidated 
with the appeal of our decision in Jn re Willow Farms Dairy, Ine., 
20 A.D. 810 (1961). In discussing the issues raised by the parties, 
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the Court stated that “Willow Farms contended in the 608c 
(15) (A) proceeding and contends here that Order No. 127 (the 
Order) is invalid in its entirety because the Secretary failed to 
comply with certain statutory prerequisites . . . and (D) that 
other provisions of the Order establish prices which are not uni- 
form as to all handlers, in violation of 608c (5), including a pro- 
vision for ‘compensatory payments’ similar to the provision re- 
cently held invalid by the Supreme Court in Lehigh Valley Coop. 
Farmers, Inc. et al. v. United States, et al. (June 4, 1962), 82 S. 
Ct. 1168.” Willow Farms Dairy, Inc. v. Orville L. Freeman, and 
Howeth M. Mills and Crawford Mills, d/b/a Mills Dairy Products 
Company et al. v. Orville L. Freeman, 206 F. Supp. 239, 241 
(D.Md. 1962). The Court further stated at pp. 241-2 that in “this 
608c (15) (B) proceeding, Mills et al. . . . adopt the arguments 
made by Willow Farms against the validity of the Order as a 
whole.” (Emphasis supplied.) 


Willow Farms Dairy, Inc., in its brief in the District Court, 
advanced the argument that the compensatory payment provisions 
of Order No. 127 were violative of section 8c (5) (G) of the act. 
The Court, at p. 257 stated that “A similar ‘compensatory pay- 
ment’ provision has recently been held invalid by the Supreme 
Court of the United States, Lehigh Valley Co-op. Farmers, Inc. v. 
United States, 82 S. Ct. 1168, but plaintiffs have not shown how 


they are hurt by this provision. . .” 


Our decision in In re Mills Dairy Products Company et al., 
supra, was affirmed by the United States Court of Appeals for the 
Fourth Circuit in United States v. Howeth M. Mills et al., 315 F. 
2d 828 (4th Cir. 1963), rehearing denied, 317 F.2d 764 (4th Cir. 
1963), cert. denied, 375 U.S. 819 (1963). .The petitioner herein 
paid into the registry of the District Court in that proceeding a 
substantial sum of money representing its obligations under the 
contested order. These funds were eventually released to the 
market administrator who distributed the money in accordance 
with order requirements. 


The “refundment” prayed for herein is patt of the very money 


paid into the registry of the Court and released to the market 
administrator after the extended litigation in AMA Docket No. 
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127-1. In other words, the order obligations which petitioner 
seeks to invalidate herein are obligations which petitioner had, 


in effect, contended were not in accordance with law in the earlier 
litigation. Petitioner now asks for a second chance to litigate the 


validity of the order provisions. This it may not have. 


Whether viewed in terms of res judicata or collateral estoppel, 
we are of the opinion that petitioner is barred in this proceeding 
from raising the issue of the invalidity of alleged compensatory 
payments assessed against it pursuant to the order during the 
period involved herein. See, e.g., Chicot County Drainage District 
v. Baxter State Bank, 308 U.S. 371 (1940); F. L. Mendez & Co. 
v. General Motors Corporation, 161 F.2d 695 (7th Cir. 1947), 


cert. denied, 882 U.S. 810 (1947); Williamson v. Columbia Gas 
& Electric Corp., 186 F.2d 464 (3rd Cir. 1950), cert. denied, 341 
U.S. 921 (1951) ; Safeway Stores v. Porter, 154 F.2d 656 (Em. 


App. 1946), cert. denied, 8328 U.S. 863 (1946) ; Atlantic Meat Co., 
Inc. v. Reconstruction Finance Corporation, 69 F. Supp. 32 
(D.Mass. 1946), vacated for lack of jurisdiction, 166 F.2d 51 (1st 
Cir. 1948). See also Restatement, Judgments, §§ 48 and 63 
(1942), 2 Davis, Administrative Law Treatise §§ 18.01, 18.11 
(1958) .5 

Petitioner urges that res judicata should not be invoked because 
petitioner did not raise the issue of the invalidity of the applicable 


order provisions in the administrative proceeding under section 
8c (15) (A). Petitioner points out that respondent sought and 
obtained a remand to the Secretary in United States v. Lewes 


Dairy, Inc., 3837 F.2d 828 (3d Cir. 1964), cert. denied 379 U.S. 


4. Subsequent to the decision in Lehigh Valley Cooperative Farmers, Inc. v. United States, 
370 U.S. 76 (1962) and apparently prior to petitioner’s payment of the bulk of the money into 
the registry of the District Court, petitioner was credited retroactively by the market admin- 
istrator for the order with charges assessed against it in connection with compensatory pay- 
ments on other source fluid milk received by petitioner during the period involved herein. 
Such action indicates that the market administrator considered compensatory payments to be 
an issue in that proceeding since the order suspending such payments on other source fluid 
milk was not effective until January 1, 1963 (See 28 F.R. 62, 64). Petitioner made no com- 
plaint at that time that it should also be credited with the monies it now seeks. 


5. For authorities supporting the view that the doctrine of res judicata and collateral 
estoppel are applicable to administrative adjudications, see e.g., Commissioner of Internal 
Revenue v. Sunnen, 333 U.S. 591 (1948); United States v. International Building Co., 345 U.S. 
502 (1953) ; Louisville & Nashville Railroad Company v. Ohio Valley Tie Company, 242 U.S. 
288 (1916); Fairmont Aluminum Company v. Commissioner of Internal Revenue, 222 F.2d 
622, 627 (4th Cir. 1955), cert. denied, 350 U.S. 838 (1955). See also, 2 Davis, Administrative 
Law Treatise §§ 18.01-18.08 (1958). Further, petitioner’s reference to State Farm Mutual 
Automobile Insurance Co. v. Duel, 324 U.S. 154 (1945) is of no assistance to it as the Lehigh 
case was argued and considered upon its appeal of AMA Docket No. 127-1. ‘“Finality in 
litigation is an end to be desired as well in proceedings to which an administrative body is a 
party as in exclusively private litigation—International Union of Mine, Mill and Smelter 
Workers v. Eagle Picher Mining and Smelting Co., 325 U.S. 335, 840 (1945).” 














1316 AGRI. MKTG. AGREEMENT ACT, 1937 


Cite as 25 A.D. 1307 


1000 (1965), where the United States District Court had made 
findings and rulings in an 8c (15) (B) proceeding on matters not 
brought up and developed in the 8c (15) (A) proceeding. 


Petitioner is hardly in a position to advance the inapplicability 
of res judicata here when it raised in the 8c (15) (B) proceeding 
the issues adjudicated by the Court that it seeks to litigate again. 
We are not aware of any rule of law which would set aside the 
Court’s rulings from the application of res judicata or collateral 
estoppel under such circumstances. To the contrary see Otis & 
Co. v. SEC, 176 F.2d 34 (D.C. Cir. 1948). Too, unlike the Lewes 
case, there has been a final and completed court judgment here. 
Cf. Buchanan v. General Motors Corp., 64 F. Supp. 16 (S.D.N.Y. 
1946), aff’d 158 F.2d 728 (2d Cir. 1947). 


II 


In any event, we are of the opinion that petitioner’s contentions 
herein are lacking in merit. We agree with the conclusion of the 
hearing examiner set forth above for the reasons stated in his 
report. The disputed charge under section 1016.62 (a) of the 
order merely prohibits a regulated handler from utilizing a Class 
II product in Class I without paying the increase in value thereof 
into the pool. Unlike the situation or regulation in Lehigh where 


the nonpool plant handler was required to pay a charge not levied 
upon pool plant handlers,* the section in controversy affords 
identical treatment to powder and cream, from whatever source 
derived including powder and cream derived from producer milk, 


which are converted and utilized in a Class I product. Skim milk 
powder and cream are thereby classified and priced in accordance 
with their use and no charge was assessed on skim milk powder 


and cream not utilized by petitioner in Class I since the order 


classified such powder and cream as Class II. The term “other 
source milk” with reference to powdered skim milk and cream 
reconstituted into a Class I product is perhaps a misnomer which 


merely confuses the issue herein. 


Further, there is a fatal defect in petitioner’s proof herein. 
As set forth in great detail in In re Lyles Dairy Products, 23 


6, The Supreme Court held in Lehigh that certain compensatory Payment provisions of the 
New York-New Jersey milk marketing order were invalid and not in accordance with law 


insofar as such provisions required a compensatory payment measured by the difference be- 
tween the Class III and Class I prices under such order to the producer-settlement fund by 
a handler operating a nonpool or unregulated plant on Class I milk distributed within the 
marketing area thereunder from such nonpool plant, in that such provisions and the payments 
resulting therefrom, in effect, constituted “‘trade barriers’”” inconsistent with the policy ex- 
pressed by Congress in section 8c (5)(G) of the act. 
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A.D. 1441 (1964), to the extent that a charge pursuant to section 
1016.62 (a) was assessed against reconstituted powdered skim 
milk and cream utilized in Class I and derived from producer 
milk, it is abundantly clear that the “trade barrier” issue has no 
relevancy or applicability. We there stated, for example, in a 
case involving only the reconstitution of powdered skim milk 
into a Class I fluid product the following: 


“Rather, we have for consideration in that event [a charge 
against reconstituted powdered skim milk utilized in Class I 
and derived from producer milk] a requirement comparable to 


the statutory mandate or authorization that a pool or fully 


regulated handler pay for milk ‘in accordance with the form 
in which or the purpose for which it is used.’ See section 8c 


(5) (A) of the act (7 U.S.C. 608c (5)(A)). In other words, 
this situation is similar to the conversion by a pool handler of 


a Class II product derived from milk he received from producers 
into a higher classification and the requirement that such 


handler account to the pool therefor on the basis of his utiliza- 
tion in the higher class. Stated another way, the charge of the 
difference between the order Class II and Class I values merely 
reflects the increase in value of producer milk payable to pro- 
ducers due to its reconstitution or utilization in fluid form by a 


regulated handler. The problem of compensatory payments on 
nonregulated or nonproducer milk is not thereby posed and the 
order provision in this connection merely results, in effect, in 


uniform minimum prices to all regulated handlers for each use 


classification of milk received from producers (Cf. In re Bay 


State Ice Cream Company, 23 A.D. 1043 (1964) ), ‘the immedi- 
ate object of the Act.’ Stark v. Wickard, 321 U.S. 288, 291.9 


“8 As we are not here involved with the conversion of skim milk powder manufactured by 


petitioner from milk it received from producers, but rather, the conversion of powder manu- 
factured from producer milk received by another pool handler, the situation is only comparable 
to and not that described in section 8c (5)(A) of the act. 

“9. The order imposes minimum prices to be paid by handlers to producers for each use 
classification of milk received from producers. Petitioner’s purchase of skim milk powder 


manufactured from producer milk was undoubtedly at a price higher than the order Class II 
price as such price included at least the processor’s cost of making the powder in addition to 


the manufacturing handler’s payment of the Class II order price to producers. However, the 
order only encompasses the payment of minimum prices to producers and is only concerned 
with the minimum price for the raw material. Premiums which a handler might pay to pro- 
cure producer milk, in the first instance, to make the powder, the cost of plant operations in 


connection with the production of the powder, the costs associated with its reconversion back 


to fluid skim for Class I purposes, and other miscellaneous handling charges, are handler costs 
above and beyond the scope of the act and the order and are in no way associated with the 
computation of the value of producer milk used for Class I or Class II purposes. Any reduction 
in prices to producers to offset such costs would, in effect, charge back to producers a part or 


perhaps all costs of processing and are no more justified than requiring producers to share 
the costs of processing and distribution of other fluid milk products. 
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Absent such a provision or charge on powdered skim milk 
utilized for fluid or Class I purposes whether imposed upon 
powder manufactured by the regulated handler from milk re- 


ceived from producers or powder made from producer milk and 
purchased by the handler, the price advantage thus resulting 


to the handler, consequent inequity among handlers and the 
loss to producers of the value of their milk so utilized would or 
could be of sufficient significance as to affect orderly marketing 


conditions, the classification and pricing plan under the order 

and the statutory purposes. . .” 

The record demonstrates that petitioner utilized powdered skim 
milk and cream derived from producer milk in Class I. Moreover, 
petitioner has not established the volume or quantity of such 
products purchased by it from Norris Dairy Products Company 


that were derived from non-producer and non-regulated sources. 
Consequently, even if petitioner’s “trade barrier’? argument is 
relevant to the facts at hand, there is no basis in the record from 


which to determine which of the disputed charges were assessed 


on skim milk powder and cream utilized in Class I and originating 
from this latter source and which charges represented an assess- 
ment on powdered skim milk and cream derived from producer 
and otherwise regulated milk and utilized in Class I. 


Petitioner claims that all the cream and all the powdered skim 
utilized by Mills in the making of whole milk, whether or not some 
of it was made from producer milk regulated by the order, must 
be regarded as “outside” the order’s regulation because Mills 
purchased the powder and cream from Norris, a broker-distributor 
not regulated by the order. The petitioner’s reasoning is that all 
such powder and cream, accordingly, comes within the scope of 
Lehigh and that the required payments protested are in violation 
of section 8c (5) (G). 


Petitioner’s attempt to characterize powder and cream that were 
patently derived from producer milk regulated by the order as 
“outside” cream or powder must fail. Insofar as cream and 
powder were made from milk regulated by the order, that is pro- 
ducer milk, and the record clearly demonstrates that such is the 
case for some of the cream and skim used by‘*Mills in reconstitut- 
ing, there is no applicability for Lehigh or section 8c (5) (G). 


Besides, even as applied only to whatever cream and skim milk 
powder may have originated from non-producer sources, we see 
no violation of section 8c (5) (G). There is no inhibition created 
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by the order against the entry into the marketing area and the 
distribution therein of cream or skim milk powder as such. It is 
only when cream and skim milk powder are combined and utiliz- 


ed by a handler as a Class I product that the contested payments 
must be made. We do not believe that Lehigh holds that a regu- 


lated handler must be free to use cream and powdered skim milk 
from nonregulated sources to make whole milk, at substantially 
less cost than producer milk, which is sold as fresh whole milk.” 


Petitioner argues too that in Lehigh, the Supreme Court struck 


down any plan whereby the producer-settlement fund receives the 
benefit of any payments into it that do not go to the original 
dairy farmers who produced the milk from which the products 


entering the market were made. We disagree. The Court implied- 
ly, if not expressly, approved payments into the producer-settle- 
ment fund for the benefit of order producers when the rate of the 


payments on outside milk not produced by order producers is not 
so high as to constitute a trade barrier against the outside milk 


in violation of section 8c (5)(G). Lehigh, supra, p. 98. See also 


Sterling Davis Dairy v. Freeman (D.N.J. 1965), 24 A.D. 1411 
(1965). 


Petitioner contends too that the order provisions in issue are 
not in accord with subsections 8c (5) (A), 8c (5)(B) and &c 
(5) (D) of the act and therefore cannot be lawful under the “‘in- 


cidental” and “necessary” authority in section 8c (7) (D) of the 
act. 


Petitioner’s case is that 8c (5) provides only for the classifica- 
tion, pricing and payment for milk purchased from producers or 
associations of producers and that the payments in issue here are 
not for milk purchased from producers, but milk products pur- 
chased from a broker-distributor. We think that there is ample 
authority in 8c (5) (A) as far as reconstituted milk is made from 
cream and skim milk deriving from producer milk. 


In addition, if 8c (5) (A) does not authorize the provisions for 
cream and skim from producer milk there is authority under 8c 





7, The record does not show whether the reconstituted milk was mixed with fresh whole 
milk for packaging or whether it was kept separate and packaged separately from milk re- 
ceived from producers. Either way, the use of the cream and powder to make fluid milk sold 
as such was highly questionable, to say the least, under Maryland law. See Annotated Code 
of Maryland §§ 569(i), 576, 176. 
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(7) (D) for this as well as for the payments in connection with 
cream and skim from non-producer sources.® 


The Secretary certainly can utilize 8c (7)(D) to protect the 
classification, pricing and pooling of producer milk from destruc- 
tion by the handler’s sales as fluid milk of cream and skim milk 
powder reconstituted into whole milk. We perceive no inconsist- 
ency with section 8c (5) dealing with milk purchased from pro- 
ducers. 


By reason of all of the foregoing, the amended petitions herein 
should be dismissed. In addition, the many contentions of the 
parties presented for the record have been considered and whether 
or not specifically mentioned herein, any suggestions, requests, 
etc., inconsistent with the decision are denied. 


ORDER 


The relief requested by petitioner is denied and the amended 
petitions are dismissed. 


Copies hereof shall be served upon the parties. 


COURT DECISION 


LORTON BLAIR et al. v. ORVILLE FREEMAN, Secretary of Agricul- 
ture of the United States. Decided November 18, 1966. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Appeal from the United States District Court 
for the District of Columbia 


LEVENTHAL, Circuit Judge: Appellants are Pennsylvania dairy 
farmers who brought this action against the Secretary of Agri- 
culture for themselves and for other milk producers similarly 
situated, seeking declaratory relief and an injunction restraining 
his enforcement of the so-called “nearby differential’ provision ! 


8. In Kass v. Brannan 196 F.2d 791 (2d Cir. 1952), cert“ denied, 344 U.S. 891 (1952), 
holding the compensatory payments in issue there as in violation of 8c (5)(A) but disavowed 
by the Supreme Court in Lehigh, p. 98, footnote 20, the products involved were cream and 
condensed milk from a plant in Ohio utilized in the marketing area. There is no intimation 
in the majority or minority opinions that the order involved could not require payments on 
the cream and condensed milk because these products were not “‘milk’’ purchased from pro- 
ducers. 

1.7 C.F.R. § 1002.71 (b) (1966). 
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in the milk marketing regulation governing the New York-New 
Jersey Milk Marketing Area. The District Court, after a hearing, 
found the challenged provision within the power of the Secretary 
and supported by substantial evidence, and consequently granted 
the Secretary’s motion to dismiss the complaint. 


A court’s deference to administrative expertise rises to zenith 
in connection with the intricate complex of regulation of milk 
marketing. Any court is chary lest its disarrangement of such a 
regulatory equilibrium reflect lack of judicial comprehension more 
than lack of executive authority. In this case, however, continued 
reflection and diligent study have strengthened rather than shaken 
our conclusion that the Secretary’s order is an invalid departure 
from the statutory scheme established by Congress. 


We shall first set forth the reasons why we think the judgment 
of the District Court must be reversed and then turn to questions 
concerning the appropriate judgment. 


I 


Since the mid-1930’s, Congress has provided for the comprehen- 
sive regulation of the marketing of various agricultural commodi- 
ties, including milk and milk products, in the metropolitan areas 
of this country. The basic plan for this sweeping economic pro- 
gram derives from the Agricultural Marketing Agreement Act 
of 1937, as amended, hereafter the Act.? This law confers upon 
the Secretary of Agriculture the primary responsibility for estab- 
lishing and maintaining “such orderly marketing conditions for 
agricultural commodities in interstate commerce as will establish, 
as the prices to farmers, parity prices... .”? 


Difficult and peculiar problems afflicting the milk industry have 
long prompted attempts to smooth out the erratic fortunes of 
milk marketing through the regulation of prices and production.‘ 
Consumer demand for milk as a beverage in the form of “fluid 
milk” is relatively constant throughout the year, but the produc- 
tivity of cows reflects marked seasonal fluctuation. Maintenance 
of herds large enough to satisfy the demand in the fall and winter 
months results in huge surpluses in fluid milk during the flush 
spring and summer season. The fluid milk surpluses move into 
cream, butter, cheese, ice cream, milk powder, and other more or 





2. 50 Stat. 246, as amended, 7 U.S.C. §§ 601-24 (1964), as amended, 7 U.S.C. §§ 602-12c-— 
1 (Supp. I, 1965). 

3. 50 Stat. 246, as amended, 7 U.S.C. § 602(1) (1964). 

4. See, e.g., Nebbia v. New York, 291 U.S. 502, 516-18 (1934). 
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less non-perishable milk products. But these milk products are in 
competition with similar dairy products produced in other areas. 
Hence the prices for the surplus milk absorbed by these secondary 
commodity markets must necessarily be competitive with low-cost 
production areas far removed from the metropolitan centers. 
Lest all producers seek to channel their milk into the most profi- 
table fluid milk market, with the inevitable consequence of ruinous 
price competition and unstable farm incomes,’ Congress has au- 
thorized the Secretary to normalize the harsh consequences of 
milk cycles insofar as possible by apportioning the benefits and 
burdens of market variables. 


The regulation being challenged here arose under § 8c of the 
Act, empowering the Secretary to issue orders applicable to pro- 
ducers and handlers of the agricultural commodities specified.® 
Beginning in 1938, the Secretary has exercised this power to reg- 
ulate the handling of milk in New York City and three suburban 
counties (Westchester, Nassau and Suffolk). In 1957 the order 
was amended and extended to certain additional counties in New 
York and to northern New Jersey, in Order Number 2, the New 
York-New Jersey Milk Marketing Order.” Because this market 
touches the national milk market and because, as the Secretary 
has found, the needs of the area demand that milk from at least 
400 miles away be regularly supplied,® this Order directly affects 
dairy farmers like the appellants whose facilities are located in 


still other states. The segment of the economy here involved em- 
braces a billion dollar industry, billions of pounds of milk annually, 
and over 50,000 milk producers serving the market. 


The essence of the regulation is an effort to avoid the feverish 
competition by producers for the limited, but premium priced, 


fluid milk market by fixing a “blended” or average minimum price 
payable to all producers irrespective of the use to which their par- 
ticular milk is ultimately put.® A producer settlement fund is 
operated by the official market administrator,’!° and a hand- 


ler 1 makes payments into or withdrawals from the fund depend- 


5. See United States v. Rock Royal Co-op., Inc., 307 U.S. 533, 549-50 (1939) (upholding the 
constitutionality of the portions of the Act relevant here); Lehigh Valley Co-op. Farmers, 
Inc. v. United States, 370 U.S. 76, 78-81 (1962). 

6. 50 Stat. 247 (1937), as amended, 7 U.S.C. § 608c (1964)t-as amended, 7 U.S.C. § 608c 
(Supp. I, 1965). 

7, 7 C.F.R. §§ 1002.1-.99 (1966). 

8. See 22 Fed. Reg. 4212 (1957). 

%. The mechanics of this computation are described in H.P. Hood & Sons, Inc. v. United 
States, 307 U.S. 588, 593-94 (1939). 

1”, 7 C.F.R. 1002.75 (1966). 

ll, The term “handler” is defined at 7 C.F.R. § 1002.7 (1966). 
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ing on the extent to which the use value of the milk he handled ex- 
ceeds or falls short of the uniform blended price. While the hand- 
lers thus pay into the fund varying amounts geared to the use of 
the milk, every producer receives a uniform minimum price for the 
milk he sells regardless of use.!2 Grant v. Benson, 97 U.S. App. 
D.C. 191, 198, 229 F.2d 765, 767 (1955), cert. denied, 350 U.S. 
1015 (1956). However, the Act provides that this uniform mini- 
mum price is subject to adjustments for differentials authorized 
by the Act for quality, location, or other market variations. 


Section 8c(5) of the Act in pertinent part directs that milk 
marketing orders “shall contain one or more of the following 
terms and conditions, and (except as provided in subsection (7) 
of this section) no others:. . .” Among the provisions includable 
are those— 


(B) Providing: 


(i) for the payment to all producers and associations of 
producers delivering milk to the same handler of uniform 
prices for all milk delivered by them. . .; 


(ii) for the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices 
for all milk so delivered, irrespective of the uses made of 
such milk by the individual handler to whom it is delivered; 


subject, in either case, only to adjustments for (a) volume, 
market, and production differentials customarily applied by the 
handlers subject to such order, (b) the grade or quality of the 
milk delivered, (c) the locations at which delivery of such milk 


ismade... 


Relying on clause (c), the Secretary has incorporated in the 
Order three variables which he has generally denominated “loca- 
tion differentials”: 1% (a) One is a “transportation differentia]l’’ 
precisely reflective of the terms of the Act, under which an amount 


per unit is added to or subtracted from the uniform minimum price 
payable to the producer varying with the place of the delivery to 
the handler. This is related to proximity of the delivery to the 
core of the market area, with consequent savings in transshipment 


costs. (b) Second is the “nearby differential.” (c) Third is the 


12, See 28 Fed. Reg. 11957 (1963). 

13, 7 C.F.R. § 1002.71 (1966). The transportation differential appears at § 1002.71(a) ; the 
nearby differential challenged here appears at § 1002.71(b); the direct delivery differential 
appears at § 1002.71(c). For the Secretary’s paraphrase of the nature of these differentials, 
see 22 Fed. Reg. 4212 (1957). 
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“direct delivery differential” payable to producers who make di- 
rect delivery to a handler’s plant located within 70 miles of speci- 


fied market centers. This differential is based on factors other 


than transportation costs; it is payable by the individual handlers 
in consideration of the trouble and expenses they are saved, and is 
not charged to the producer settlement fund. It is not challenged 
in this action. 


The disputed “nearby differential” provided by § 1002.71(b) 
contains two elements that are notable. (1) The differential is 
calculated on the basis of the zone in which the producer’s farm 
is located, with the band from 1-50 miles from Columbus Circle 
in New York City receiving the highest premium, with diminu- 
tion in each subsequent ten mile arc. There are eight zones. With 
irrelevant exceptions no producer located more than 120 miles 
away may qualify for this nearby differential. However, the 
Secretary has decreed that “all farms located in the State of New 
Jersey shall be considered to be in 1-50 mile zone.” 14 (2) More- 
over, and revealingly, the amount of the nearby differential is 
highest when Class I (fluid milk) utilization in the marketing 
area is lowest, and decreases as fluid milk utilization increases 
marketwide, measured by the data for the preceding 12-month 
period. At the point when 80% of the marketed milk has been 
used as fluid milk, no “nearby differential” is available as an ad- 
justment. 


Appellants, Pennsylvania dairy producers not eligible for the 
“nearby differential” due to location of their farms outside the 
120-mile area, have standing to present their claim that the near- 
by differential provision exceeded the statutory power of the 
Secretary."5 Since we agree with this contention we find it un- 
necessary to reach their alternative contention that the differential 
was based on such artificial and circular statistics and findings 
that the Secretary’s action was arbitrary and irrational. 


The District Court held that the nearby differential lay within 
the permissible discretion of the Secretary of Agriculture in im- 


plementing the objectives of the Act. But this is not a case in 
which Congress has decreed general principles of control and left 
it to an executive official or administrative*agency in the exercise 


4, 7 C.F.R. § 1002.71(b) (1) (1966). 

15. Since this differential is payable out of the equalization pool, the deduction reduces pro 
tanto the amount actually received by producers for their milk. The appellants thus have 
standing to invoke the protection of equity to insure that their statutory right to minimum 
price protection is not being improperly diminished. Stark v. Wickard, 821 U.S. 288, 290, 
802-10 (1944). 
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of vaguely defined latitude to flesh out the regulatory skeleton. 
The Act was passed shortly after the Supreme Court had con- 


demned major aspects of Congressional attempts at economic 


regulation because legislative power had been too broadly dele- 
gated to administrative functionaries.'‘*® When it turned to amend- 
ing the agricultural program and drafted Section 8c, Congress 
was careful to avoid any similar obstacles.‘* The applicable com- 


mittee reports expressly reveal the caution with which Congress 
reacted “to make certain. . . that no authority to carry out the 
program will be conferred in conflict with the principle that power 
cannot be delegated to an executive officer unless adequate stand- 


ards are provided by Congress to guide him in exercising such 
power.” 18 


This informative legislative history is confirmed by the language 
used in the drafting of the statute. Section 8c(5) directs the 


Secretary to include in milk marketing orders “one or more of the 
following terms and conditions, and (except as provided in sub- 
section (7) of this section) no others... .”’ (Emphasis added.) 
Included in the allowable terms are the provision for the payment 
of uniform prices to all producers, “subject . . . only” to certain 
enumerated differentials. Subsection (7) relates to permissible 
terms generally available for insertion in any agricultural order, 
and is relevant only in authorizing provisions “(D) Incidental to, 
and not inconsistent with, the terms and conditions specified” in 
subsection (5), “and necessary to effectuate the other provisions 
of such order.” (Emphasis added.) 


Congress carefully explained that under Section 8c, orders 
“can contain only such terms and conditions as are expressly 
authorized in the bill. Furthermore, the amendments contain 
provisions intended to safeguard the exercise of and prevent 
abuses in the application of the regulatory power conferred upon 
the Secretary.” 19 When a provision is not compatible with the nar- 
row and precise terms enumerated in Section 8c(5), the Secretary 
may not claim that subsection (7)(D) sanctions a differential 


16. E.g., A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Panama Rfg. 
Co. v. Ryan, 293 U.S. 388 (1935). 

17, Lehigh Valley Co-op. Farmers, Inc. v. United States, 370 U.S. 76, 91-92 (1962) ; Brannan 
v. Stark, 342 U.S. 451, 465 n.16 (1952); United States v. Rock Royal Co-op., Inc., 307 U.S. 
533, 574-76 (1939). 

18. H.R. Rep. No. 1241, 74th Cong., Ist Sess. 1 (1935); S. Rep. No. 1011, 74th Cong., Ist 
Sess. 1 (1935). 

19, H.R. Rep. No. 1241, 74th Cong., Ist Sess. 7 (1935); S. Rep. No. 1011, 74th Cong., Ist 
Sess. 3 (1935). 
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that he has found “incidental to” or even “necessary for” the 
effectuation of other, authorized elements of the order.?° 


In Brannan v. Stark, 87 U.S. App. 388, 185 F.2d 871 (1950), 
invalidating payments out of the pool to producers’ cooperatives, 
we pointed out that this statute was narrowly drawn under the 
impetus of Schechter to avoid broad delegation and that sub- 
section (7) (D) must be read in light of and to avoid encroach- 
ment on the essential statutory objective of securing to all pro- 
ducers a fixed minimum price, without cutting down the share of 
that price paid to particular producers and diverting part to 
other producers, no matter what benign purpose prompts the 
Secretary to a contrary stance. In affirming, the Supreme Court 
underlined the need to remain within the scheme of the Act— 
uniform minimum prices to all producers subject only to the 
specific adjustments enumerated in the Act—without any broad 


charter to create other differentials. Brannan v. Stark, 342 US. 
451 (1952). 


In testing the Secretary’s order in the case at bar we take into 
account the narrow confines of the Secretary’s power and the 
need for determining validity in the light of the purported source 
of authority and the underlying rationale that the record dis- 
closes were relied on by the Secretary.”* 


Although the Secretary of Agriculture called the nearby. differ- 
ential a “location differential,”*? one of the price adjustment 
factors permitted under Section 8c(5) (B), the Act does not au- 
thorize variations premised on any difference in location whatso- 
ever, but rather speaks of adjustments for “(c) the locations at 
which delivery of such milk is made. . .” Plainly, then, the regu- 
lation reflects an inconsistency with the terms of the Act, for the 
“nearby differential” hinges not on the place of delivery, but on 
the location of the producer’s farm, and this is quite another 
matter. In this respect the nearby differential stands in eloquent 
contrast to the other differentials in the regulation that do de- 
pend on place of delivery, the transportation differential ** and 
the direct delivery differential.** 





2, See Lehigh Valley Co-op. Farmers, Inc. v. United States, 370 U.S. 76, 97-98 (1962); 
Brannan v. Stark, 842 U.S. 451, 456-62 (1952), voiding certain aspects of milk marketing 
orders and rejecting contentions based on subsection (7) (D). 

21, SEG v. Chenery Corp., 332 U.S. 194, 196 (1947); SEC v. Chenery Corp., 318 U.S. 80, 87 
(1948). 

2, See 22 Fed. Reg. 4212 (1957). See generally 7 C.F.R. § 1002.71 (1966) (Location 
differentials). 

33, See 22 Fed. Reg. 4212 (1957); 7 C.F.R. § 1002.71(a) (1966). 

24, See 22 Fed. Reg. 4212 (1957); 7 C.F.R. § 1002.71(c) (1966). 
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The Secretary’s order reviews the several factors and considera- 
tions that had been advanced to him to support a nearby differ- 
ential provision. Among them were (1) increased production 
costs in the immediate metropolitan area, (2) the historical pay- 
ment of such adjustments, (3) the inherent value of nearby milk 
because of its availability and high quality, (4) the more intimate 
relation between producer and handler, (5) compensation for a 
relatively more even seasonal production, and (6) compensation 
of the nearby producer for reduction in his share of the fluid milk 
market resulting from his participation in a market-wide pool.”® 


The Secretary rejected all but the last two of these proferred 
grounds, finding that these two alone might represent “values for 
which compensation appropriately may be derived from the pool 
rather than directly from the handler receiving the milk.” 2 We 
need not consider whether the relatively uniform seasonal pro- 
duction argument could have been relied on because the Secretary 
makes clear that he did not rely on it. He noted that there is 
“considerable variation in the seasonal pattern of production 
among individual producers in all sections of the milkshed.. . .”’27 
The Secretary added that a proposal for a “base rating plan” 
might be a more equitable plan for apportioning returns to com- 
pensate producers for this factor. Apparently, however, no such 
plan was adopted. 


In the ultimate, therefore, the nearby differential was designed 
by the Secretary to compensate nearby producers for the reduction 
in their share of the fluid milk market resulting from their in- 
clusion in the blended uniform price system. The findings under- 
lying this approach were that historically a disproportionately 
significant segment of the premium-priced market for fluid milk 
had been captured by producers located nearest to the core of the 
New York metropolitan area, and thus by participating in the 
pool these producers were in effect surrendering a very real 
economic advantage.?® We need not consider appellants’ specula- 
tion that the establishment of this differential, arranged so that 
all farms in the entire state of New Jersey were to be treated as 
if in the most favorable (1-50 mile) zone, was in reality an ap- 
petizer to sweeten the proposal so that New Jersey producers 
would vote in the statutory referendum to extend the New York 





5, 22 Fed. Reg. 4213 (1957). 
26. Ibid. 
27, Ibid. 
2%. Ibid. 
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Milk Marketing Order to New Jersey handlers.2® We hold that, 
irrespective of motive, the Act forbids consideration of the use 
to which the milk of a particular producer or class of producers 
is put, historically or potentially, in adjusting the uniform mini- 
mum price to be paid to such producers. 

The core of the Congressional program was a uniform minimum 
price for producers that did not turn on or vary with the nature 
of the use for which a producer was able to dispose of his milk. 
Hectic and unsettling competition among producers impelled Con- 
gress to formulate a device—uniform prices apportioned irrespec- 
tive of individual utilization—that would recognize the use factor 
in the equation developed to compute the marketwide pool, but 


which would not distinguish between producers on the basis of the 
use made of their milk. 


Calling the nearby differential a “location” adjustment does 
not establish its permissibility. It clearly is not based on the lo- 
cation of delivery to the handler, the terms in which the Act 
speaks. It disqualifies appellants and others because of the loca- 
tion of their farms, without regard to place of delivery to the 
handler. The critical element in the Secretary’s view was that 
nearby producers traditionally occupied the lion’s share of the 
fluid milk market. Possibly he also concluded that the product of 
nearby producers was preferred by handlers to milk of more re- 
mote producers for fluid milk purposes, for reasons not set forth 
or even conjectured by him—but plainly not reasons of quality 
or savings in transportation cost. This differential, he said, was 
explicitly intended “to give the nearby producer a somewhat 
greater share of the high-priced Class I-A [fluid] milk than he 
would obtain through marketwide pooling without such a differ- 
ential. . .” 22 Fed. Reg. 4213-14 (1957). It was “designed to 
reflect the fact that under competitive conditions milk produced in 
this area has a traditional outlet as fluid milk. . .” 22 Fed. Reg. 
4214 (1957). . 


The short answer is that Congress was well aware of the “com- 
petitive conditions” in this industry, and clearly intended to over- 
ride them. For the general welfare of all, it decreed that some 
producers might have to foresake their petuliar advantages, by 
requiring that uniform prices be paid to all producers, subject 
only to a few narrow and well-defined adjustments. Congress 
®, Under Section 8¢(9)(B)(i), 50 Stat. 247 (1987), 7 U.S.C. § 608(c) (9) (B) (i) 


(1964), an order such as this must be approved by two-thirds of the producers concerned in 
a referendum. 
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precluded consideration of “the use to which such milk is put by 
the particular handler to whom any producer or association of 
producers sells its milk.” °° Assuming arguendo that the nearby 
producer gives up one benefit, the Secretary noted that “he ob- 
tains the benefit of an established Class I [fluid milk] price which 
may be higher than in the absence of regulation, and is protected 
to some extent from the loss of a market because of competition 
of cheap milk from more distant sources.” *4 


That the nearby differential adjustment turns on prohibited 
consideration of fluid milk use appears not only from the fact that 
eligibility for payments depends on farm location, but also from 
the fact that payments vary (inversely) with the extent of fluid 
milk utilization. The differential is sensitively attuned to the sup- 
posed special place of the nearby producer in the fluid milk market, 
and is taken away when fluid milk utilization is so high market- 
wide that he merits no premium based on that special place. 


The reason for the differential was to compensate the eligible 
farmers for the loss of their special share of the fluid milk 
market.*? Such a consideration is not affirmatively authorized by 
this statute which precisely circumscribes the power of the Sec- 
retary of Agriculture. On the contrary this is exactly the approach 
the Congress intended to prohibit. 


The District Court relied on Green Valley Creamery, Inc. v. 
United States, 108 F.2d 342 (1st Cir. 1939), which approved a 
“location differential” in the Boston Milk Marketing Order based 
on the location of the producer’s farm within 40 miles of Boston.** 
That dictum ** was rested on grounds not available in support of 
Order No. 2 under consideration. First, the court stated that 
“presumably” milk from nearby farms would be “delivered to 
handlers at points nearby the market.” 108 F.2d at 346. It is 
not clear why the court thought such a “presumption” justified a 
complete disqualification of more distant producers from making 
their deliveries near the market. In any event, in Order No. 2 the 
Secretary has elsewhere provided differentials to compensate for 

30, H.R. Rep. No. 1241, 74th Cong., lst Sess. 10 (1935); S. Rep. No. 1011, 74th Cong., Ist 
Sess. 10-11 (1935). 

31, 22 Fed. Reg. 4213 (1957) ; accord, Lehigh Valley Co-op. Farmers, Inc. v. United States, 
870 U.S. 76, 81 (1962). Plants and producers supplying milk for all parts of the territory are 
extensively intermingled, and to a substantial degree the milk is interchangeable among the 
various portions of the territory. 22 Fed. Reg. 4198 (1957). 

32, See 22 Fed. Reg. 4214 (1957). 

33. Section 8a(5) (B) (ii) (c) of the Act. 


%4, The court’s holding was that the handlers lacked standing to challenge the disposition of 
the producer settlement fund. 





1330 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 25 A.D. 1820 


deliveries made to nearby handlers.*® Second, the First Circuit 
referred to evidence indicating that the nearby farmers had a 
more uniform level of production. That factual hypothesis was 
negatived by the Secretary himself as justification for Order No. 
2. Third, the court indicated that it was primarily persuaded by 
its belief that the adjustment could be sustained as “customary 
market differentials based upon the location of farms... .” 108 
F.2d at 346. Although Section 8c(5) (B) (a) does permit “market 
. . . differentials customarily applied by the handlers” concerned, 
it is plain that this type of allowance turns not on the location of 
the producer’s farms but on the nature of the market to which 
they deliver their milk.“* The “market differential’ rationale 
is plainly not a tenable basis for the nearby differential.*” 


We are aware that the Secretary’s findings state that the near- 
by producers have always been able to obtain a premium, over 
the price paid more distant producers, higher than can be account- 
ed for in terms of cost of transportation to market. 22 Fed. Reg. 
4213 (1957). If this history has any current significance, if the 
milk has greater “value” to the handler for reasons other than 
quality and location of delivery, it may be a reason for the pro- 


ducer to receive out of the handler’s own pocket a premium 
above the minimum price, but this would not be a justification 
permitted by the law for a diversion from appellants of their equal 
share of the blended uniform minimum price adjusted only for the 
statutory differentials. 


We doubt that any additional comment is required on the argu- 
ment of amicus curiae, that payments to nearby farmers are justi- 


35. The transportation differential and direct delivery differential, see note 13 supra. 

36. The Secretary was authorized to award a market differential to the producer “‘to com- 
pensate him for delivering his milk to a city market instead of to a country plant.’”” H.R. 
Rep. No. 1241, 74th Cong., Ist Sess. 10 (1935). 

The Secretary’s findings underlying Order No. 2 referred to the direct delivery differentials 
as both location differentials and “‘customary market differentials based upon the location of 
the plants to which producers deliver milk.’”’ 22 Fed. Reg. 4215 (1957). The nearby differen- 
tial was not defended on this ground. , 

37, No justification on this ground is even attempted in either the Secretary’s findings or 
the Brief for Appellee. 

The Secretary does argue that another element in the decision in Green Valley Creamery is 
applicable here. The First Circuit noted that in re-enacting the Act in 1937, Congress included 
a general saving clause that “expressly ratified, legalized, and Confirmed” outstanding orders. 
50 Stat. 249. Even if this legislative technique were meant to do more than avoid mere tech- 
nical abatements, it does not suggest authority to incorporate all similar administrative pro- 
visions in subsequent orders. In addition, the revealing conditions that make the present 
differential turn on the nearby location of the farm and on the percentage utilization of fluid 
milk did not appear in the New York Milk Marketing Order until 1957, and indeed there was 
no federal regulation of the New York market until 1988. See 3 Fed. Reg. 1945 (1938). The 
significant extension to New Jersey did not come until 1957. 
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fied because otherwise they could establish their own milk routes 
or dairy stores for sale of milk in competition with established 
handlers, and that the statutory exclusion of any sales by pro- 
ducer-handlers would diminish blended prices of the non-nearby 
producer from the marketwide pool. We have no occasion to assess 
the likelihood of such competition with established and notoriously 
concentrated milk dealers.** Assuming for the sake of discussion 
that such competition would be regarded by Congress as contrary 
to the public interest, this may be a reason for the legislature to 
enlarge the Secretary’s powers, but not for the court to overlook 
the limited nature of the authority hitherto conferred by Congress. 


II 


The foregoing discussion showing that § 1002.71(b) of the 
New York-New Jersey Milk Marketing Order is unauthorized 
and void requires reversal of the judgment. Appellants have in- 
voked the aid of equity in seeking a declaration of their rights and 
the prevention of further interference with them. We are concern- 
ed lest a declaration of invalidity in the context of such an action 
be deemed to require refund of moneys illegally paid and received 
under an invalid order.*® A court of equity may tailor its relief 
with a critical and balanced view of the ramifications of its de- 
cision, including in the overall public interest a consideration of 
the interests of those not before the court. 


Here we are confronted with an industry of labyrinthean com- 
plexity, in which hundreds of thousands of dollars in monthly 
adjustments were distributed to thousands of dairy farmers for a 
period of nine years. The recoupment of improper allowances 
from all “nearby” recipients would be a formidable task. Nor 
would elementary fairness permit the aggrieved producers to pick 
and choose farmers from whom they will demand redress. Doc- 
trines of contribution among joint tort-feasors would have no 
automatic application to such a case. Even the producers benefited 
are not necessarily to be held to account for an ultra vires action 


38, Appellants both minimize the fear of such competition in view of the dealer concentra- 
tion, citing MARKETING Economics Div., U.S. Dep’T oF AGRICULTURE, NATURE OF COMPETITION 
IN FLum MiLK Markets (Agricultural Economic Rep. No. 67, 1965), and urge that in any 
event payments to avoid competition to handlers should come from handlers and not producers. 

We note that the Secretary in opposing a stay and escrow of payments pendente lite, fur- 
nished an affidavit adverting to the decline in number of milk producers, and particularly 
nearby producers. 

3%. Appellants have a sufficient proprietary interest in the settlement fund to confer stand- 
ing to complain of unauthorized diversions. They sought an order requiring escrow of pay- 
ments pendente lite. 
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taken by the Secretary in what he conceived to be the public in- 
terest.*° An extraordinarily difficult question would arise as to 
whether and to what extent there should be an offset if not estop- 
pel due to the benefit realized by appellants from the level of the 
blended uniform price existing under the 1957 amendment of the 
Order, which contained an invalid nearby differential, but also 
contained a significant geographical expansion of the market en- 
compassed by the regulation. 


Although the invalid nearby differential provision dates in its 
present form from 1957, no challenge was made to it until 1965. 
All but one of the appellants belonged to a producers’ cooperative 
association which resisted this differential in 1957. Yet they wait- 
ed eight years before filing this action. This is not laches barring 
all relief, but it certainly affects the relief that may be claimed by 
appellants. 


We reverse the judgment with directions to fashion a decree 
that will grant the relief prayed in the complaint, namely declara- 
tion of the invalidity of § 1002.71(b), and injunction against its 
future enforcement. Our judgment and opinion are not intended 
to afford any basis for recovery by appellants or their class based 
on past payments. 


It is so ordered. 


COURT DECISION 


LEWEs Dalry, INC. and CLIFFORD S. OTT and JAMES M. FAULKNER, 
as individuals, and d/b/a HOLLYBROOK DAIRY v. ORVILLE L. 
FREEMAN. Decided November 9, 1966. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE — 


OPINION 


LAYTON, District Judge 


Plaintiff Lewes Dairy et al. (“Lewes”) has brought this action 
to review the validity of a milk marketing order (Order No. 127, 


#, “It is a familiar doctrine that the extent to which a court of equity may grant or with- 
hold its aid, and the manner of moulding its remedies, may be affected by the public interest 
involved.” United States v. Morgan, 307 U.S. 183, 194 (1989). 
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currently renumbered No. 16) promulgated by the defendant, 
the Secretary of Agriculture, pursuant to 7 U.S.C. §608c et seq. 


The plaintiff has properly exhausted its administrative remedies 
as provided by 7 U.S.C. §608c (15) (A).! This court has juris- 
diction to review the validity of such order. 7 U.S.C. §608c 
(15) (B).? 


Plaintiff and defendant have filed cross motions for summary 
judgment. Basically, plaintiff complains that the Secretary’s 
order, as applied to the plaintiff, creates an illegal trade barrier 
in violation of 7 U.S.C. 608¢ (5) (G),? (hereafter §(5) (G)), as 
construed by the Supreme Court in Lehigh Valley Co-operative 
Farmers, Inc. v. United States, 370 U.S. 76 (1962). Defendant, 
on the contrary, contends that the milk order is in accordance 
with law. 


This controversy has been in existence for over five years and 
in the courts for over three years. Following earlier Department 
of Agriculture administrative hearings, cross motions for sum- 
mary judgment were filed in this Court. At that time, on July 1, 
1963, this Court held that the milk marketing order in question 
was invalid as applied to plaintiff, in that it violated §(5) (G), as 
construed in Lehigh Valley, supra. 


On appeal, the Third Circuit reversed, United States v. Lewes 
Dairy, Inc., 337 F.2d 827 (3rd Cir. 1964), ruling that the case 
should be remanded to the Department of Agriculture because 
the factual background of the trade barrier issue had not been 
sufficiently developed in the record to give the Department an 
opportunity properly to consider the question.* 


Pursuant to the Court of Appeals decision, additional hearings 
were held before a Department of Agriculture examiner at which 


1, (15) (A) “Any handler subject to an order may file a written petition with the Secretary 
of Agriculture, stating that any such order or any provision of any such order or any obliga- 
tion imposed in connection therewith is not in accordance with law and praying for a modifi- 
cation thereof or to be exempted therefrom. He shall thereupon be given an opportunity for 
a hearing upon such petition, in accordance with regulations made by the Secretary of Agri- 
culture, with the approval of the President. After such hearing, the Secretary shall make a 
ruling upon the prayer of such petition which shall be final, if in accordance with law.” 

2. (15) (B) “The District Courts of the United States in any district in which such handler 
is an inhabitant, or has his principal place of business, are vested with jurisdiction in equity 
to review such ruling. . . .” 

3. (6)(G) “No marketing agreement or order applicable to milk or its products in any 
marketing area shall prohibit or in any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or products thereof produced in any production area in 
the United States.” 

4, The Lehigh Valley case, which delineated the trade barrier concept, had been decided in 
the interval between the original Department hearings and the District Court proceedings. 
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testimony was taken to develop the trade barrier question. On 
June 20, 1966, the Judicial Officer of the Department of Agricul- 
ture, acting for the Secretary of Agriculture, issued a “Decision 
and Order on Remand.” That decision held that the milk market- 
ing order in question did not create an economic trade barrier in 
violation of §(5) (G), and was, therefore, in accordance with law 
as applied to Lewes Dairy. 


The court action was thereupon reinstituted by Lewes and the 
instant motions for summary judgment filed. 


The power of this court in this review proceeding is limited 
to a determination as to whether the ruling of the Department of 
Agriculture Judicial Officer is in accordance with law. 7 U.S.C. 
608c (15) (B), supra. This court cannot disturb the findings of 
the Judicial Officer if they are supported by substantial evidence. 
New York State Guernsey Breeders’ Co-Op v. Wickard, 141 F.2d 
805, 808 (2d Cir. 1944), Ogden Dairy Co. v. Wickard, 157 F.2d 
445, 447 (7th Cir. 1946). 


At this point in the litigation, the facts are beyond dispute. 
Originally, the action challenging the validity of Milk Order No. 
16 was instituted by Lewes Dairy and Hollybrook Dairy. Holly- 
brook has since gone out of business, but it remains an interested 
party to these proceedings, and the decision vis-a-vis Lewes will 
be determinative of the Hollybrook case. 


Lewes Dairy operates one milk processing plant located in 
Sussex County, Delaware. There it processes milk and resells it 
in fluid, drinking form to retail stores. Lewes is considered a 
“handler” of milk products in the terminology of the Act. The 
dairy farmers from whom it purchases raw milk are termed 
“producers.” The regular source of supply of the milk Lewes 
processes and sells is from producers in Kent and Sussex Counties, 
Delaware. Lewes regularly purchases additional milk to supple- 
ment its requirements from a “balancing station,” which is an- 
other handler located in Pennsylvania. 


Lewes distributes the greater part of its production in Kent 
and Sussex Counties. These two counties are not regulated under 
any Federal Milk Marketing Order. Lewes ships a part of its 
production into the eastern shore counties of Maryland. These 
counties are within the Upper Chesapeake Bay Milk Marketing 
area, the area regulated by Milk Order No. 16. 
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The actual quantity of milk shipped by Lewes into these Mary- 
land counties is not in dispute. However, what portion of its 
production this represents is viewed diiferently by the parties. 
The Judicial Officer of the Department of Agriculture found as a 
fact that Lewes ships into Maryland annually between 40 and 61 
percent of its receipts of milk from producers. Department of 
Agriculture, Decision and Order on Remand, Findings of Fact, 
No. 2, page 2. While this is an accurate statement as far as it 
goes, it is misleading. The Department chooses to estimate Lewes’ 
delivery into Maryland as a percentage of only the milk Lewes 
buys from its producers, the Delaware dairy farmers, disregarding 
completely the milk it processes which it purchases from its Penn- 
sylvania balancing station. Taken as a percentage of its entire 
production, certainly a more meaningful figure, Lewes ships on an 
annual basis between 35 and 45 percent of its production into 
Maryland and sells from 55 to 65 percent in Delaware. However, 
for purposes of this decision, it does not matter very much which 
percentage figures are used to describe the amount of milk Lewes 
ships into the milk marketing area. 


Since Lewes ships in excess of 10% of its production into 
Maryland, it is fully regulated under the terms of Milk Order No. 
16. The validity of this Order, which covers counties in Maryland 
on both shores of the Chesapeake Bay, was sustained, in general, 
in United States v. Mills, 315 F.2d 828 (4th Cir. 1963), cert. den. 
sub. nom. Willow Farms Dairy, Inc. v. Freeman, 374 U.S. 832 
(1963). 


The operation of Order No. 16 is fully described in that opinion. 
In brief, it provides that the sales of fluid milk by a handler 
within the marketing area (as opposed to the handler’s home area 
of operations) shall determine whether a milk company is to be 
regulated. The order is written on a plant basis. That is, if a 
handler has more than one plant, and ships milk from only one 
plant into the marketing area, it is regulated on that plant alone. 
Any plant that has 10% or more of its milk shipped into the 
marketing area is fully regulated (regulated on 100% of its pro- 
duction) under the terms of the order and is termed a “pool 
plant.” If a plant sells less than 10% of its production into the 
marketing area, it is regulated only on that milk it in fact ships 
into the area. 


Since Lewes sells more than 10% of its production in Mary- 
land and thus is a fully regulated pool plant, it is forced to pay 
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the regulatory charges the order provides on all the milk it pur- 
chases, and not just on that portion of the milk it buys that is 
later sold in the Maryland marketing area. 


Under Order No. 16, milk is classified according to the use 
made of it by the handler, and each class is assigned a price for 
regulatory purposes. Milk processed for consumption in fluid 
form is characterized as Class I. Milk used to make manufactured 
products such as butter and cheese is designated as Class II. 
Class I milk is assigned a higher price than Class II milk. Lewes 
is predominately a Class I handler. 


The Order regulates the sale of milk within its territorial area 
in several related ways. First, it directs that a “compensatory 
payment” be made into the market’s “Producer-Settlement Fund,” 
administered by the Order’s “Market Administrator,” upon 
all milk purchased by one handler from another (such as the milk 
Lewes purchases from its Pennsylvania “balancing station”). 
The order also fixes a price known as the “blend price,” which is 
the minimum that must be paid to the producers (farmers) for 
raw milk. The blend price is, in general, a weighted average of 
the Class I and Class II prices. Finally, the Order requires a 
predominately Class I handler, such as Lewes, to make a payment, 
determined by the difference in prices between the blend price 
paid and the assigned Class I price, into the producer settlement 
fund. This payment must be made regardless of what competitive 
conditions have required the handler to pay. Actually, since the 
inception of this Milk Order, the competitive price for milk in 
Kent and Sussex Counties, Delaware, has been higher than the 
Maryland blend price. 


The plaintiff objects to the application of Milk Order No. 16 to 
it insofar as it requires regulatory payments into the Maryland 
fund on milk sold by it outside the marketing area, i.e., milk pur- 
chased for sale in Kent and Sussex Counties, Delaware. Plaintiff 
argues that the Order thus applied to it on its Delaware sales and 
not so applied to any of its Delaware competitors, creates the 
“trade barrier” in violation of §(5) (G), as construed in Lehigh 
Valley, supra. «- 


In the Lehigh Valley case, the imposition of certain “compensa- 
tory payments” (somewhat different in nature from the compensa- 
tory payments required under this Order) was challenged as vio- 
lative of §(5)(G). The Supreme Court, in upholding the 
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challenge, read into §(5)(G) the trade barrier concept. After 
carefully reviewing the legislative history of the Agriculture 
Marketing Act of 1937, and especially §(5) (G), the Court said: 


“. . . §8¢ (5) (G) was compendiously intended to prevent the 
Secretary from setting up, under the guise of price-fixing regu- 
lation, any kind of economic trade barriers, whether relating 
to milk or its products.” 370 U.S. 76, 97. (Emphasis added.) 


The Court observed, referring to 79 Cong. Rec. 9462, that §(5) (G) 
was intended to restrain the Secretary of Agriculture from using 
his powers to impede the free flow of commerce of dairy products 
or from requiring anything more of milk from out of the market 
area than that it “comply with the same conditions which the 
farmers and distributors comply with in that region.” Ibid. at 92. 


Thus, the Court indicated that in devising milk market regula- 
tions, the Secretary was empowered to regulate out-of-market 
milk only to put it into equality with milk produced in the market. 
The Secretary could not, through his regulations and orders, 
cause out-of-market milk to bear a higher burden, because this 
would tend to discourage the introduction of outside milk into 
the market and thus create a trade barrier. 


It is evident that the term “trade barrier” in the context of 
milk marketing regulations was not narrowly defined in Lehigh 
Valley. It stands for a rather broad concept without a specific 
set of requirements which must always be met. The important 
consideration is how the regulation in question operates with 
respect to the particular handler. If it has the effect of creating 
a trade barrier as to a particular handler, it is invalid as to that 
handler. Justice Harlan made this point clear in Lehigh Valley: 


“ec 
. 


. . With respect to these petitioners, however, and with 
regard to the regulation here in issue, we conclude that the 
action of the Secretary of Agriculture exceeded the powers en- 
trusted to him by Congress.” 370 U.S. 76, 99. (Emphasis 
added.) 


The Secretary, in his brief and on oral argument before the 
Court, urged that, notwithstanding Lehigh Valley and §(5)(G), 
the expressed intent of Congress was to apply full regulation to 
handlers in Lewes’ position. The statutory provisions authorizing 
marketing orders were originally enacted as part of the 1935 
amendments to the Agricultural Adjustment Act of 1933. Act of 
August 24, 1935, c. 641 §5; 49 Stat. 753. That act also contained 
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certain provisions imposing processing taxes which were invali- 
dated by the Supreme Court in United States v. Butler, 297 U.S. 
1 (1986). 


After the Butler decision, Congress became disturbed lest it be 
interpreted as invalidating the marketing agreement provisions 
as well.© To make it clear that it had intended that the marketing 
order sections be separate from the processing tax provisions, 
Congress expressly affirmed and validated the former by reenact- 
ing them, with certain amendments not relevant here, as part of 
the Agricultural Marketing Agreement Act of 1937, 7 U.S.C. 
§601 et seq. The 1937 statute contained a provision expressly ap- 


proving all marketing orders then outstanding. Act of June 3, 
1937, c. 296, Sec. 4; Stat. 249. 


From this, the Secretary argues that at the time of this express 
Congressional ratification, every milk marketing order without 
exception then in effect set minimum prices to be paid by regu- 
lated milk companies on milk not shipped into the marketing area. 
However, insofar as can be ascertained, each and every one of 
these early milk orders contained provisions for adjusting the 
regulatory price on milk sold outside of the marketing area to the 
prevailing price in the area where the milk was actually sold.® 
Thus, rather than support the Secretary’s case in this regard, it 
appears, on the contrary, that Congress approved milk orders 
which recognized and accommodated the very kind of problem 
confronting Lewes here. 


The defendant also argues that despite the broad language in 
Lehigh Valley, the instant case is controlled, not by it, but by 
Titusville Dairy Products Co. v. Brannan, 176 F. 2d 332 (8rd Cir. 


1949), cert. den. 338 U.S. 905 (1949). That case, it is argued, 


“squarely decided” the issue before the court here in favor of the 
Department of Agriculture, in approving full regulation of a 


handler which shipped only a portion of its milk production into 
the New York City marketing area. . 


5, Sen. Rep. No. 665, 75th Cong. Ist Sess., p. 2; H. R. Rep: ‘No. 468, 75th Cong., 1st Sess., 
p. 2. 


6. These old milk marketing orders, which were not made part of the record, are not easily 
available for inspection. However, plaintiff's attorney was permitted to examine the orders 
and stated to the Court that they expressly relieved handlers in Lewes’ situation from full 
regulation on milk sold in their own market. The Secretary’s attorney was permitted to pro- 


duce copies of these orders to refute the plaintiff’s statement, but the time granted for this 
purpose has long since expired. The Court assumes the correctness of plaintiff's statements. 
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The defendant’s reliance on that case is, it is believed, mis- 
placed. That court’s approval of the full regulation in similar 
circumstances was implicit at best. The basic question before the 
court was one of definition—whether Titusville was a “handler” 
within the meaning of Order No. 27. The Third Circuit decided 
that, since Titusville continued to hold a franchise, or certificate 
of approval, from the New York Department of Health to sell 
milk in the metropolitan New York area, and since the milk order 
provided regulation only on the basis of such approval, Titusville 
was fully regulated even though it had ceased to ship any milk 
into the marketing area. The Circuit Court did not hold that full 
regulation of a handler introducing only a portion of its produc- 
tion to the marketing area was not violative of §(5)(G). It does 
not appear that §(5)(G) was even considered by the court. In 
any event, it may be argued with some force that the clear ex- 
pression of policy by the Supreme Court thirteen years after the 
Titusville decision, had the effect of overruling, sub silentio, 
Titusville, to the extent, at least, that the case appeared to ap- 
prove full regulation of a milk handler introducing only a portion 
of its production into the marketing area. 


This Court is not unmindful of the language in Lehigh Valley 
which indicates that the Supreme Court left open the question of 
the validity of full regulation of a handler introducing only a 
portion of its production into the marketing area.? This necessi- 
tates an examination of the record to see whether the facts of this 
case demonstrate the existence of the kind of barrier contem- 
plated by the Lehigh Valley case. 


With this in mind, the record of the remanded proceedings be- 
fore the Secretary’s Hearing Examiner has been carefully scruti- 
nized to determine whether there is substantial evidence support- 
ing the Secretary’s finding that Order No. 16 does not create a 
trade barrier. The question here for decision is whether, as to 
this plaintiff, this regulation creates a “‘trade barrier.” The record 
of the remanded proceedings indicates that rather than there 
being substantial evidence revealing the absence of a trade bar- 
rier, as the Secretary found, nearly all the evidence points to the 
existence of an illegal trade barrier. The record clearly shows that 





7. “Whether full regulation of the petitioners would be permissible under the Act is a ques- 
tion which we need not reach in this case. If the Secretary chooses to impose such regulation 
as a consequence of a handler’s introducing any milk into a marketing area, the validity of 
such a provision would involve considerations different from those now before us. .. .” 870 


US. 76, 99. 
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Lewes is put at a severe competitive disadvantage by the opera- 
tion of the Secretary’s order. 


Unchallenged in the record is the fact that Lewes’ primary 
competition is with about 10 other small dairies located in Kent 


and Sussex Counties, Delaware.* It is undisputed that most of 


the milk which Lewes purchases is from dairy farmers in those 
counties and that a majority of the milk Lewes sells is to retail 
stores in the same locality. Lewes competes with the other local 
handlers both in purchasing the milk from the Delaware farmers 


and in selling it to the retail stores. 


The record indicates that Lewes must pay a price for its milk, 
set by the forces of supply and demand, which is greater than the 


“blend price” fixed by the Maryland order (and paid by Maryland 
handlers to Maryland farmers). In addition to the competitive 


price Lewes must pay in Delaware, it is required by the terms of 
the order to pay into the producer-settlement fund a regulatory 


charge determined by the difference between the Maryland Class 


I price and the “blend price,” not just on the milk Lewes intro- 
duces into the Maryland market area, but also on the milk, repre- 
senting the major part of its business, which it sells in Delaware. 


None of the dairies with which Lewes is in competition sells 


more than 10% of its production in the Maryland market. Thus, 
the competitors of Lewes are regulated only on that proportion 
of production actually sold in the marketing area, if any, while 


Lewes is regulated on all of its production. 


Lewes, faced with the situation, has attempted to live with it 
by paying its farmers in Delaware only the lower Maryland 
“blend” price. However, according to the record which is un- 


contradicted, its producers soon gave Lewes an ultimatum: pay 


the higher local competitive price or they would sell their milk to 
the other dairies. This threat is a real one. Severe drought condi- 
tions over the past few years have created a milk shortage in Kent 


8. It is true that some of Lewes’ competition comes from handlers other than these 10 small 
Delaware dairies, which other handlers are regulated under milk orders other than Order No. 
16 (i.e. milk orders regulating the Philadelphia and Wilmington areas). At the remanded 
proceedings, the Secretary attempted to introduce into eviderite a table purporting to prove 
that Lewes’ primary competition is with the regulated, rather than the local, unregulated, 
handlers. However, the Department’s attorneys refused to permit plaintiffs to examine the 
underlying data from which the exhibit was prepared, and objected to its admission for this 
reason. In the Decision and Order on Remand, at page 18, the Department’s Judicial Officer 
ruled that the contents of that exhibit could not be considered. Thus, it is uncontested on the 
record that plaintiff's primary competition is with the small, unregulated (or partially regu- 
lated) handlers located in Kent and Sussex Counties, Delaware. 
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and Sussex Counties, Delaware. The farmers would be able to sell 


their milk, at the Delaware market price, to other dairies who are 


Lewes’ competitors in Delaware. The farmers eventually agreed 
to help Lewes by accepting the lower price pending the outcome 


of these court proceedings. It is uncontradicted that in the long 
run, should Lewes fail to pay the local competitive price, it will 
lose its sources of production. 


The net effect of the Secretary’s milk order, if it is allowed to 
remain in force as currently written, would be either to put Lewes 
out of business for failure to secure raw milk, or to force it to pay 
more for its milk than its competitors, which might well have the 
same end result. By having to pay the local competitive price for 
milk, and alone having to pay an extra amount into the Maryland 
producer fund,® Lewes is put at a serious competitive disadvan- 
tage. This is a penalty Lewes is forced to pay for the single rea- 
son that it chooses to sell some of its production in Maryland. 
Surely, this is the kind of “economic trade barrier” sought to be 


prohibited by §(5) (G), as construed in Lehigh Valley. 


The crux of the Secretary’s decision below finding that Order 
No. 16 did not create a trade barrier as to plaintiff (and the “sub- 


stantial evidence” relied on) is that in the years since the Order 
has been in effect, the plaintiff’s volume of milk distributed has 


increased substantially. Department of Agriculture, Decision and 
Order on Remand, Findings of Fact, Nos. 7 and 8, pp. 3 and 4. 


This is hardly a justification for imposing on Lewes a penalty 
which its competitors do not bear. Simply because Lewes has 


been able to live with full regulation for a few years does not 
warrant continued imposition of an illegal and unjustified penalty. 


In the first place, it should be noted that an increased volume of 
production does not necessarily relate to increased, or even con- 
tinued, levels of profits. Second, Lewes has only been able to 
purchase its raw milk at the lower “blend”’ price due to the co- 
operation and understanding of the Delaware farmers supplying 
it. As noted previously, once this litigation is finally concluded, 
Lewes will lose its sources of supply unless it pays the higher 
Delaware market price. 

It is clear that Lewes can avoid full regulation of its milk 
production by electing to discontinue its sales in Maryland, at 
least to the extent of reducing them to an amount representing 


9%. The extra amounts in question, which have been paid into court each month pending the 
outcome of this litigation, total over $240,000.00 as of October 19, 1966. 
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less than 10% of its total production. But this is perhaps the 
clearest indication of the barrier effect of Milk Order No. 16. 
As applied to Lewes Dairy, the order either tends to force it to 
discontinue a large part of its business in Maryland, or continue 
it under a severe competitive disadvantage. 


Such a situation as unfair as this might be justifiable if full 
regulation of a plant like Lewes were necessary to achieve some 
higher goal, such as to prevent the disintegration of effective 
milk marketing regulation. The government puts forth this argu- 
ment. However, the record indicates that, rather than necessary 
to achieve any important goal, the Secretary could just as effec- 
tively regulate milk marketing in the area covered by Order No. 
16 with partial, rather than full, regulation of Lewes Dairy. 


The testimony of Herbert L. Forest, the Secretary’s expert 
witness at the remanded proceedings, shows this with clarity. 
Forest is one of the leading experts on Federal milk marketing in 
the United States. He has been involved with milk marketing 
since 1934, except for a brief period during World War II. Since 
1953, he has been Director of the Dairy Division, Consumer and 
Marketing Service of the United States Department of Agricul- 
ture. He has testified in court as an expert on Federal milk 
marketing orders. 





Mr. Forest stated preliminarily that there were three reasons 
for requiring full regulation of Lewes Dairy under Order No. 16, 
even though it might create an economic disadvantage for it. On 
cross-examination, however, Mr. Forest admitted that these rea- 
sons, while having validity in general, did not apply in the case 
of Lewes Dairy and Order No. 16. 


Mr. Forest testified that one reason for full regulation of a 
handler such as Lewes is that if such handler was not fully regu- 
lated, it might have a profit advantage or shelter in its business 
outside the regulated marketing area that would enable it to com- 
pete more effectively within the marketing area. That is, partial 
regulation would allow a handler to use outside profits to subsidize 
it within the marketing area. However, Milk Order No. 16 is writ- 
ten on a plant basis rather than on a company basis which permits 
a profit shelter. Hence, a multiple-plant handler could arrange its 
production to devote the production of only one of its plants for 
sales into the regulated market. Under the terms of the order, 
such a handler would be regulated only on the basis of that one 
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plant. Mr. Forest stated that such a multiple-plant handler could 
have a profit shelter under the order as written. This underscores 
the unfairness of Milk Order No. 16 as applied to Lewes. Since 
Lewes has only one plant, it is regulated on 100% of its produc- 
tion. If it had two buildings, one next door to the other, it could 
achieve the partial regulation which the Secretary denies to it. 
It would be unfair to justify full regulation of Lewes for the 
profit shelter reason, when a handler with more than one plant 
can operate under such a shelter. 


Mr. Forest stated that another reason for requiring full regula- 
tion of Lewes is that if such handler were not fully regulated, 
there would be no effective administrative technique for assuring 
that the handler paid to its producers the minimum blend price 
on the milk actually introduced into the marketing area. How- 
ever, Mr. Forest admitted that either of two alternative adminis- 
trative techniques suggested by plaintiff’s counsel would work 
just as well to assure payment of the minimum blend price. First, 
since under the Order as presently written there is no such admin- 
istrative problem in the case of a multi-plant handler (it must pay 
the regulatory blend price only on its purchases delivered to its 
fully regulated plant), a similar technique could be used with a 
single plant handler. That is, Forest said that the handler could 
simply designate which of its farmers were to be regarded as 
supplying the milk the handler ships into the marketing area and 
be required to pay only to those farmers the regulatory minimum 
price. 


Also, Mr. Forest agreed that an alternative system could be 
devised which would require the handler to pay to each of its 
farmers the regulatory price on that percentage of the milk pur- 
chased that the handler in turn actually introduced into the mark- 
eting area, and permit the handler to pay the local competitive 
price on the balance of its purchases from each farmer. 


Thus, full regulation of Lewes for administrative control rea- 
sons is not required. The Secretary’s expert witness admitted 
that at least two other administrative techniques were available 
to assure proper payment of the minimum blend price on that 
portion of a partially regulated handler’s purchases introduced 
into the marketing area. Either of these alternative techniques 
used in connection with partial regulation of Lewes, would obviate 
the need for the unfairness caused by full regulation. 
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Mr. Forest stated that a third reason for applying full regula- 
tion to a handler such as Lewes is that it is necessary to bring 
regulatory benefits to farmers who supply milk sold in the regu- 
lated marketing area only during periods of peak demand. How- 
ever, Mr. Forest agreed that this reason is not one that pertains 
to the Lewes case, a Class I handler, since the reason is based 
upon the desirability of bringing regulatory benefits to farmers 
whose milk is devoted to Class II uses in times other than the 
period of peak demand. 


Thus, although the Secretary continues to argue that full regu- 
lation of Lewes Dairy is necessary to carry out the overall ob- 
jectives of the Agriculture Marketing Act, a closer analysis dem- 
onstrates that there is not a single valid policy reason for full 
regulation of Lewes under Milk Order No. 16. 


Viewing the record as a whole, the Court concludes that, insofar 
as it concerns Lewes, Milk Order No. 16 is arbitrary, unfair and, 
most importantly, wholly unnecessary. It constitutes a trade 
barrier within the purview of the Lehigh Valley decision and is 
consequently unlawful. 


Pursuant to Section (15) (b) (1),?° these proceedings are re- 
manded to the Secretary of Agriculture. The Court directs that 
Milk Order No. 16 be amended so as to cause the plaintiffs herein 
to be regulated under the terms of said order only as to that por- 
tion of its production actually introduced into the Upper Chesa- 
peake Bay marketing area. 


1, “, . . If the court determines that such ruling is not in accordance with law, it shall 
remand such proceedings to the Secretary with directions either (1) to make such ruling as 
the court shall determine to be in accordance with law, or (2) to take such further proceed- 
ings as, in its opinion, the law requires. 
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(No. 10,885) 


In re WALTER J. HALE AND RICHARD HALE. P&S Docket No. 3724. 
Decided November 1, 1966. 


Checks—Failure to pay when due—Records—Cease and 
desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from issuing insufficient funds checks in payment of livestock 


purchased in commerce and failing to pay when due the full purchase 
price of such livestock and ordering them to keep records that fully 


disclose all transactions in their business under the act. 


Mrs. Dona Kahn for complainant. 


Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on August 
16, 1966, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations issued thereunder. 


Respondents filed an answer in which they admit the juris- 
dictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and the Examiner’s 


report, and consent to the issuance of a specified order, with 
findings of fact and conclusions, for the purpose of this proceed- 


ing. Complainant has recommended that the order consented to 
by respondents be issued. 


FINDINGS OF FACT 


1. Walter J. Hale and Richard Hale, hereinafter referred to as 
the respondents, are partners with their offices and principal place 
of business at 1391 Todd Road, Santa Rosa, California. Respond- 
ents are now, and were at all times material herein, engaged in 
the business of a dealer, registered with the Secretary of Agri- 
culture to buy and sell livestock in commerce for their own ac- 
count. 
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2. Respondents, in connection with their operations as a dealer, 
during the period February 15, 1966 through April 28, 1966, and 


in the five transactions set forth in paragraph III of the com- 
plaint, purchased livestock in commerce, and in purported pay- 


ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondents did not 


have sufficient funds on deposit in the account upon which such 
checks were drawn. 


3. Respondents, in connection with their operations as a dealer, 


during the period February 15, 1966 through April 28, 1966, and 


in the 14 transactions set forth in paragraphs III and IV of the 
complaint, purchased livestock in commerce and failed to pay, 


when due, the full purchase price of such livestock. 


4. Respondents, during the year 1966, and in connection with 
their business as a dealer under the Act, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions in their business, in that respondents failed to keep 


(1) a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; (2) monthly reconciliations of their 
bank account; (3) a record of the number of livestock bought, 


sold or otherwise disposed of each business day, and the prices 


paid or received therefor; and (4) a record of the checks issued 
each business day. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, swpra, respondents have violated section 312(a) of the 


Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). 

By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have violated section 401 of the Act (7 U.S.C. 221) 
and section 201.46(a) of the regulations (9 CFR 201.46(a)). 

Inasmuch as respondents have consented to the issuance of the 


order contained herein, and complainant has recommended that 
such order be issued, the order will be so issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from (1) issuing checks 
in payment for livestock purchased in commerce without having 
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and maintaining sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks; and (2) failing 
to pay, when due, the full purchase price of livestock purchased 
In commerce. 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their 
business as dealers subject to the Act, including (1) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth; (2) monthly reconciliations of their bank account; 
(3) a daily record of the number of livestock bought, sold or 
otherwise disposed of each business day, and prices paid or re- 
ceived therefor; and (4) a record of the checks issued each busi- 
ness day. 


This order shall become effective on the sixth day after service 
upon respondents and copies hereof shall be served upon the 
parties. 


(No. 10,886) 


In re B. L. STOTLER. P&S Docket No. 3695. Decided November 1, 
1966. 


Market agency and dealer—Registration and bond—Suspension of 
registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business as a market agency without being 


registered and bonded and suspending him as a registrant until he 
complies fully with the registration and bonding requirements of the 
act and the regulations issued thereunder. 


Mrs. Dona Kahn for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


referred to as the Act, instituted by a complaint filed on June 3, 
1966, by the Acting Director, Packers and Stockyards Division, 
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Consumer and Marketing Service, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations issued thereunder (9 CFR Part 201). 


Respondent filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
Examiner’s report, and consents to the issuance of a specified 
order with findings of fact and conclusions, for the purposes of 
this proceeding. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. The respondent, an individual whose address is 212 South 
Washington, Pratt, Kansas, is now and was at all times material 
herein, engaged in the business of a market agency and dealer, 
buying livestock in commerce on a commission basis and buying 
and selling livestock in commerce for his own account. As of 
May 22, 1952, respondent was registered as a dealer to buy and 
sell livestock in commerce for his own account. 


2. As of the date of the issuance of the complaint in this mat- 
ter respondent had not registered as a market agency to buy 
livestock in commerce on a commission basis. The surety bond 
which was maintained to secure respondent’s performance of his 
dealer obligations was terminated as of July 10, 1965. Respond- 
ent, by certified letter dated August 16, 1965, was notified that he 
would have to register as a market agency and furnish a bond if 
he continued to engage in the business of a market agency and 
dealer. Notwithstanding such notice respondent continued to 
engage in the business of buying livestock on a commission basis 
and buying and selling livestock for his own account, in commerce, 
without registering as a market agency and filing and maintaining 


a reasonable bond or its equivalent, as required by the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth herein, supra, respondent has 
wilfully violated sections 303 and 312(a) of the Act (7 U.S.C. 203, 
218(a)) and sections 201.10, 201.29, and 201.30 of the regulations 
(9 CFR 201.10, 201.29, 201.30). 
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Inasmuch as respondent has consented to the issuance of a 


specified order and complainant has recommended that the order 
be issued, it shall be so issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which registration and bonding 
are required under the Act and the regulations without being 
registered with the Secretary so to operate and without filing and 


maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations thereunder. 


Respondent is suspended as a registrant under the Act until he 


complies fully with the registration and bonding requirements of 
the Act and the regulations. When respondent has complied fully 
with such requirements of the Act and the regulations, a supple- 


mentary order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 


parties. 


(No. 10,887) 


In re W. I. BOWMAN, d/b/a CAPITAL STOCK YARDS, CAMDEN STOCK 
YARDs, and TRI-COUNTY STOCK YARDS. P&S Docket No. 2856. 
Decided November 10, 1966. 


Supplemental order—Effective date of suspension 
re Linden, Alabama, stockyards 


The suspension of respondent as a registrant with respect to-operation of 
the Linden, Alabama, stockyards shall become effective. November 21, 
1966. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


On October 28, 1966, counsel for respondent petitioned by 
telegram for a stay in the suspension of respondent as a regis- 
trant under the act with respect to the operation of the Linden, 
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Alabama, stockyards. The suspension was to be effective Novem- 
ber 1, 1966, by virtue of an order entered October 4, 1966. The 
telegram recited that there is urgent need on the part of farmers 
for the market facilities at Linden for the next 60 days. On 
October 31, 1966, an order was entered staying the suspension 
of respondent at Linden pending consideration of the petition. 


On November 9, 1966, complainant filed a recommendation to 
the effect that suspension of respondent as a registrant be made 
effective immediately. The recommendation states that there are a 


number of stockyards within a comparatively short distance from 
Linden and that livestock producers will not be seriously incon- 


venienced if they are unable to market their livestock at Linden. 


The recommendation points out also that respondent has been 
found to be insolvent in the proceeding and has not made any 
attempt to demonstrate that he is not currently insolvent. 


In view of the foregoing the stay order of October 31, 1966, is 


vacated and the order of October 4, 1966, shall become effective 
with respect to the Linden Stockyards on November 21, 1966. 


(No. 10,888) 


In re GLENWOOD PACKING COMPANY. P&S Docket No. 3747. De- 
cided November 14, 1966. 


Packer—Failure to pay when due—Checks—Cease and desist—Consent 


Respondent, a packer, consented to the issuance of an order requiring it to 
cease and desist from failing to pay when due the full purchase price of 
livestock purchased in commerce and from issuing insufficient funds 
checks in payment of such livestock. 


Mr. Garrett N. Wyss for complainant. 
Kistle & Telpner, of Council Bluffs, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
and notice of hearing filed on October 13, 1966, by the Director, 
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Packers and Stockyards Division, Consumer and Marketing Serv- 
ice, United States Department of Agriculture, charging respond- 
ent with violations of the Act and the regulations thereunder. 


Respondent filed an answer on November 7, 1966, in which it 
admits the jurisdictional allegations of the complaint and notice 
of hearing, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order with findings and 
conclusions, for the purpose of this proceeding only, based on all 
allegations contained in the complaint and notice of hearing. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Glenwood Packing Company, hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Glenwood, Iowa. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, during the period from September 3, 1966, 
through September 21, 1966, in connection with its operations as 
a packer, purchased livestock in commerce, and in respect to 145 
of such purchases, amounting to a total of $745,654.13 and in- 
volving 6,610 head of livestock, respondent failed to pay, when due, 
the full purchase price of the livestock. 


3. Respondent, during the period from September 8, 1966, 
through September 23, 1966, in connection with its operations as 
a packer, purchased livestock in commerce, and as of October 1, 
1966, in respect to 98 of such purchases, amounting to a total of 
$502,906.45 and involving 4,567 head of livestock, respondent 
failed to pay the full purchase price of the livestock. 


4. Respondent, during the period from September 3, 1966, 
through September 22, 1966, in connection with its operations 
as a packer, purchased livestock in commerce, and in purported 
payment therefor issued 96 checks involving 4,599 head of live- 
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stock in the total amount of $460,328.69, which were returned 
unpaid by the bank upon which they were drawn because of in- 
sufficient funds in respondent’s account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4 
herein, respondent has engaged in unfair practices in commerce 
in violation of section 202(a) of the Act (7 U.S.C. 192(a)) and 
section 201.48(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: (1) failing to pay, when due, the full purchase 
price of livestock purchased in commerce; and (2) issuing checks 
in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
on which they are drawn to pay such checks. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,889) 


GLEN O. BUBKE v. DENNIS COBERLY AND ED Burr. P&S Docket 
No. 3687. Decided November 18, 1966. 


Misrepresentation—Failure to prove—Dismissal 


Where complainant failed to establish contract grade and where no express 
warranty was made as to health of animals whose sick condition was not 
known to respondent-seller, respondents not liable to complainant and 
complaint dismissed. 

Complainant pro se. 

Mr. Daniel C. Galvin, of Sioux City, Iowa, for respondents. 
Mr. Sidney D. Williams, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the Act. In a complaint filed on March 8, 1965, 
complainant seeks reparation from respondents in the sum of 
$935.00 alleging that respondent Coberly made a number of false 
representations regarding some calves purchased by complainant 
from respondents. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent Coberly 
on March 10, 1966, and upon respondent Burr on March 11, 1966. 
A copy of the investigative report was also served upon complain- 
ant. 


Respondents filed separate answers in each of which it is al- 
leged that the calves shipped to complainant conformed to the 
representations made by respondent Coberly. The latter requested 
an oral hearing. 


Notice was given to the parties that an oral hearing would be 
held on July 8, 1966, in Oklahoma City, Oklahoma. None of the 
parties entered an appearance at the scheduled hearing. 


FINDINGS OF FACT 


1. Complainant, Glen O. Bubke, is an individual whose address 
is RR #3); Kingsley, Iowa. 


2. Respondent Dennis Coberly, Box 296, Moorhead, Iowa, and 
respondent Ed Burr, Paso Del Norte Hotel, El Paso, Texas, are 
individuals who at all times material herein were engaged in a 
joint venture buying and selling livestock in commerce as a dealer. 


3. On or about February 1, 1965, respondents offered to sell 
to complainant approximately 60 calves. It was understood that 
the calves in question were purchased (or would be purchased) 
by respondents for purposes of resale in connection with their 
operations as a dealer. 


4. Complainant agreed to buy the calves; and respondents 
shipped 61 steer calves from Texas to complainant at his farm in 
Iowa. The calves arrived on February 3, 1965. 


5. The next morning, one calf was sick. It had developed “water 
belly.” Four other calves became afflicted with the condition 
within 2 weeks after delivery. Three or four of the other calves 


a 
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were yearlings. Approximately one third of the calves would have 
graded as good. 


6. Prior to their being shipped, the 61 calves were weighed at 
Sierra Blanca, Texas. They weighed a total of 23,370 pounds, an 
average of 383 pounds. Complainant paid respondents $5,552.95 
for the calves. He also paid a freight bill computed on the basis 
of a dollar per hundredweight. The cost of the calves to com- 
plainant was a total of $24.75 per hundredweight. 


7. The complaint was filed within 90 days of the accrual of the 
alleged cause of action. 


CONCLUSIONS 


The complainant in a reparation proceeding under the Act has 
the burden of establishing his claim by a preponderance of the 
evidence. Wagner v. Northwestern Livestock Commission Co., 
20 A.D. 1025 (1961). The parties were notified that an oral hear- 
ing would be held in Oklahoma City, Oklahoma, on July 8, 1966; 
but none of the parties appeared at the scheduled hearing, and no 
evidence whatever was introduced. 


In accordance with the rules of practice (9 CFR 202.40), we will 
consider as evidence the information contained in the investigative 
report prepared by the Packers and Stockyards Division of the 
Department. However, the evidence in the investigative report 
is insufficient to establish complainant’s claim; and the record is 
devoid of any other evidence. The gravamen of complainant’s 
complaint is that respondents sold and delivered some calves to 
him which were not as represented by respondent Coberly. The 
report contains two affidavits, one by complainant and one by 
respondent Coberly. Complainant, in his affidavit, states that the 
calves were supposed to be of “choice” quality and “just weaned.” 
In respondent Coberly’s affidavit, said respondent states that he 
described the calves to complainant as being “long aged calves, 
good to choice in quality and. . . they would fall into the choice 
grade when fat.” Under the circumstances, it cannot be concluded 
that the preponderance of the evidence establishes that the calves 
were represented as being of “choice” quality upon delivery and 
“just weaned”. While the investigative report does support com- 
plainant’s contention that some of the calves were afflicted with 
“water belly,” it appears that the condition was latent at the 
time the calves were shipped by respondents, and that they did 
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not know that the calves were so afflicted. No representation was 
made that the calves were from respondents’ own stock. As com- 
plainant knew, the animals involved were purchased by respond- 
ents in connection with their business as a dealer. Respondents 
made no express warranty regarding health. Under the circum- 
stances, respondents may not be held responsible to complainant 
as regards the sickness of the calves. Cf. Selle v. Walnut Grove 
Sales Pavilion, 22 A.D. 1112 (1963) ; Fifer-Jary Livestock Com- 
mission Co. v. Blaine, 22 A.D. 370 (1963). 


On the basis of all of the foregoing it is concluded that the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 10,890) 


In re JOHN T. HUGHES. P&S Docket No. 3691. Decided November 
18, 1966. 


Insolvency—Suspension of registration—Default 


Where respondent failed to answer complaint and failed to file exceptions to 
the hearing examiner’s recommended decision and order, an order is 
issued against respondent suspending him as a registrant under the act 
until such time as he demonstrates that he is no longer insolvent. 


Mr. Gerald P. Summers for complainant. 
Mr. G. Osmond Hyde, Chief Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
The recommended decision and order of the hearing examiner 
filed October 14, 1966, to which respondent did not file exceptions, 
are adopted as the final decision and order in-this proceeding. 
This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed May 24, 1966, by the Acting 
Director, Packers and Stockyards Division, Consumer and Mark- 
eting Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a dealer 
and is charged with failing to meet the financial requirements of 
the act as supplemented. A copy of the complaint and a copy of 
the rules of practice were served upon respondent on August 10, 
1966. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (7 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and, in effect a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to G. Osmond Hyde, Chief Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, John T. Hughes, is an individual whose address 


is Phoenix, Arizona. Respondent is registered with the Secretary 
as a dealer under the act and at all times material herein was so 
registered. 


2. As of January 7, 1966, respondent had current liabilities of 
at least $37,099 and had no current assets. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 


is insolvent within the meaning of the Act of Congress approved 
July 12, 1943 (7 U.S.C. 204). See, e.g., Bowman v. U.S. Depart- 
ment of Agriculture et al., 363 F. 2d 81 (5th Cir. 1966); In re 
Southern Buyers, Inc., 14 A.D. 811 (1955) ; In re Loren Nickell, 


16 A.D. 1229 (1957); In re John L. Cooper et al., 19 A.D. 160 
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(1960) ; In re Francis Longwell, 20 A.D. 724 (1961) ; In re David 
J. Corgiat, 22 A.D. 1144 (1963) ; In re Harold S. Allen, 23 A.D. 
409 (1964). Respondent should be suspended as a registrant 
under the act until he is no longer insolvent. 


PROPOSED ORDER 


Respondent is suspended as a registrant under the act until he 
is no longer insolvent. At the request of respondent, when he 
demonstrates that he no longer is insolvent, a supplemental order 
will be issued in this proceeding terminating such suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,891) 


In re WAYNESBORO LIVESTOCK YARD, INC. P&S Docket No. 3710. 
Decided November 18, 1966. 


Insolvency—Shippers’ proceeds—Records—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from operating as a market agency or dealer while insolvent, 
using shippers’ proceeds for unauthorized purposes, failing to maintain 
custodial account properly and issuing untrue or incomplete accounts of 
sale, scale tickets and check-in slips and ordering it to keep records that 
fully disclose all transactions in its business under the act. 


Mr. Gerald P. Summers for complainant. 
W. Vol Jones & Wm. Vol Jones, Jr., of Waynesboro, Miss., for respond- 
ent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on July 12, 1966, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging that 
respondent’s financial condition did not meet the requirements of 
the Act (7 U.S.C. 204) and that respondent willfully violated the 
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provisions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.). 


On September 13, 1966, respondent filed an amended answer 
in which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and conclu- 
sions based on the allegations of the complaint. Respondent has 
also submitted a financial statement dated September 15, 1966. 
Complainant has recommended that the order consented to by re- 
spondent be issued, and has stated its belief that effectuation of the 
purposes of the Act does not require that respondent be suspended 
as a registrant under the Act, as respondent has brought its opera- 
tions into compliance with the Act and regulations and has demon- 
strated that, at present, its financial condition meets the require- 
ments of the Act. 


FINDINGS OF FACT 


1. Respondent is a corporation whose address is Waynesboro, 
Mississippi. Respondent, is now, and was at all times material 
herein, registered with the Secretary of Agriculture as a market 
agency and dealer under the Act. Respondent was at all times 
material herein engaged in business as a market agency and dealer 
in commerce within the meaning of the Act. 


2. As of the date of the issuance of the complaint, respondent’s 
current liabilities exceeded its current assets. As of January 31, 
1966, respondent had current liabilities totaling $23,520.95 and 
current assets totaling $14,094.27, resulting in an excess of 
current liabilities over current assets of $9,426.68. As of February 
28, 1966, the respondent had current liabilities totaling $29,454.23 
and current assets totaling $17,644.25 resulting in an excess of 
current liabilities over current assets of $11,809.98. 


3. Respondent during the period January 31, 1966, through 
February 28, 1966, operated as a market agency and dealer under 
the Act, notwithstanding that during such period its current li- 
abilities exceeded its current assets. 


4. Respondent, during the months of January and February, 
1966, at the Waynesboro Livestock Yard, Inc., a posted stockyard, 
used funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of its own 
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and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
the portions thereof due the owners or consignors of livestock, 
in that: 


(a) As of January 31, 1966, the respondent had outstanding 
checks issued to consignors of livestock in the amount of $11,484.- 
90, and a bank overdraft of $1,965.22, resulting in a deficit of 
$13,450.12 in funds available to pay shippers’ proceeds; 


(b) As of February 28, 1966, the respondent had outstanding 
checks issued to consignors of livestock in the amount of $14,969.- 
25, and a bank overdraft of $755.36, resulting in a deficit of 
$15,725.11 in funds available to pay shippers’ proceeds; 


(c) On or about the dates and in the transactions set forth in 
paragraph IV(c) of the complaint, the respondent purchased 
livestock for its own account and in payment of the purchase 
prices thereof drew checks on its custodial account. 


5. Respondent, during the period from January 31, 1966, 
through March 21, 1966, in connection with its operations under 
the Act, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in its busi- 
ness. Respondent failed to keep: (1) an accounts receivable 
ledger; (2) a proceeds receivable ledger; (3) separate market 
support records; and (4) separate dealer records. 


6. Respondent, at the Waynesboro Livestock Yard, Inc., a 
posted stockyard, during the period from January 1, 1966, to 
February 22, 1966, sold livestock for its own account at auction 
and made and kept as part of its records, accounts of sale, scale 
tickets and check-in slips which failed to show respondent as the 
seller of the livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
6, the respondent has wilfully violated sections 307, 312(a) and 
401 of the Act (7 U.S.C. 208, 213(a), 221).and sections 201.40, 
201.41, 201.42 and 201.49 of the regulations (9 CFR 201.40, 
201.41, 201.42 and 201.49). Inasmuch as respondent has consent- 
ed to the issuance of the order set forth below and complainant 
has recommended that such order be issued, the order will be 
issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a dealer or market agency, shall 
cease and desist from: 


(1) operating as a livestock dealer or market agency while its 
current liabilities exceed its current assets; 


(2) using funds received as proceeds from the sale of live- 
stock consigned to it for sale on a commission basis for purposes of 
its own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


(3) failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of § 201.42 of the regula- 
tions (9 CFR 201.42) ; 


(4) making and keeping as part of its records, accounts of 
sale, scale tickets and check-in slips which fail to show the full, 
true and correct names of the sellers of consigned livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a dealer and market agency subject to the Act including 
among other things: (1) an accounts receivable ledger; (2) a 
proceeds receivable ledger; (3) separate market support records; 
and (4) separate dealer records. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served upon 
the parties. 


(No. 10,892) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket No. 
442. Decided November 25, 1966. 


Modification and continuation of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such current schedule as so modified up to 
and including November 30, 1968. 
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Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 
This is a rate proceeding under the Packers and Stockyards Act, 


1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on May 4, 1965 (24 A.D. 566), 


authorizing assessment of the current temporary schedule of rates 
and charges to and including November 30, 1966, unless modified 
or extended by further order before the latter date. 


By a petition filed on October 20, 1966, the respondent requested 


authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects. Notice of the 
petition and its contents was published in the Federal Register on 


November 5, 1966 (31 F.R. 14320), and, although interested per- 
sons were afforded an opportunity to indicate a desire to be heard 
in the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 


The Packers and Stockyards Division, Consumer and Market- 


ing Service, by its attorney, filed an answer recommending that 


the petition be granted, and that the order to be issued remain in 
effect to and including November 30, 1968, unless modified or 
extended by further order before that date. Although the Division 


did not concur in all the statements made in respondent’s peti- 
tion, it stated that on the basis of an analysis of all the relevant 
data the proposed increases in respondent’s current temporary 
schedule of rates and charges are warranted. 

Since the parties are agreed with respect to the proposed in- 
creases, the respondent is authorized to modify the current tem- 
porary schedule of rates and charges as requested in the petition 


filed on October 20, 1966, and to assess such current schedule, as 
so modified, during the life of this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
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Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 


date of signature and remain in effect to and including November 
30, 1968, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,893) 


In re THE Stoux City Stock YARDS. P&S Docket No. 425. Decid- 
ed November 28, 1966. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect up 
to and including December 31, 1968. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on March 18, 1966 (25 A.D. 
846), authorizing assessment of the current temporary schedule 
of rates and charges to and including December 31, 1966, unless 
changed by further order before the latter date. 


By a petition filed on November 7, 1966, the respondent request- 
ed that the current temporary schedule of rates and charges be 
extended “until modified.” 


Prior to the issuance of the order of March 18, 1966, authoriz- 
ing increases in the rates and charges, notice of the petition there- 
for was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 


Clerk of a desire to be heard. Inasmuch as the present petition 
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does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the respondent’s current temporary schedule of rates and charges 
be extended for a period of two (2) years instead of “until modi- 
fied” as requested in respondent’s petition filed on November 7, 
1966. 


Accordingly, the order of March 18, 1966, is continued in effect 
during the life of this order. 


This order shall become effective on January 1, 1967, and re- 
main in effect to and including December 31, 1968, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,894) 


In re PAUL V. ROBERTS. P&S Docket No. 3733. Decided November 
29, 1966. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor and suspending him as a registrant under the act until he 
complies with the bonding requirements. 


Mrs. Dona S. Kahn for complainant. 
Mr. M. B. Moseley, of Phoenix, Ariz., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on September 
1, 1966, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
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Agriculture, charging respondent with violations of the Act and 
the regulations issued thereunder (9 CFR Part 201). 


Respondent filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
Examiner’s report, and consents to the issuance of a specified 
order with findings of fact and conclusions, for the purpose of 
this proceeding. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Paul V. Roberts, hereinafter referred to as the respondent, 
is an individual doing business as the R. & H. Feedyards, and R. 
& H. Feedlot, Laveen Stage Route, Phoenix, Arizona. 


2. Respondent is now, and was at times material herein, en- 
gaged in the business of buying and selling livestock in commerce 
for his own account. 


3. Respondent is registered with the Secretary of Agriculture 
as a dealer subject to the Act. 


4. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was terminat- 
ed on April 8, 1964. Respondent was notified by certified mail on 
or about March 12, 1964, of such termination date and was in- 
formed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to en- 
gage in business as a dealer in commerce after such termination 
date. Notwithstanding such notice, respondent, to the date of 
issuance of the complaint, continued to engage in the business of 
buying and selling livestock in commerce as a dealer for his own 
account or for the account of others without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated the provisions of section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 
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Inasmuch as respondent has consented to the order set forth 
below, and complainant has recommended the issuance of such 
order, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully wtih the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 10,895) 


MAX GARELICK, INC. v. ARBREE COMMISSION Co., INC. P&S 
Docket No. 3700. Order issued November 8, 1966. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 10,896) 


N. E. WILSON v. CORN BELT LIVESTOCK & COMMISSION COMPANY. 
P&S Docket No. 3652. Order issued November 3, 1966. 
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DEL MAR PACKING Co. v. J. H. MEIDL COMPANY. PACA Docket 
No. 2-92. Decided November 1, 1966. 


Breach as to grade—Rejection—Dismissal 


Where complainant failed to establish a purchase after inspection and ship- 
ped lettuce that failed to meet grade specifications of contract, respond- 
ent’s rejection was with reasonable cause and complaint dismissed. 


Mr. Thomas R. Ferguson, of Oxnard, Cal., for complainant. 
Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,294.14 in connection 
with a transaction involving a shipment of lettuce in interstate 
commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent. 
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A copy of the report of investigation was also served upon counsel 
for complainant. Respondent filed an answer to the complaint, 


denying liability and averring that complainant breached the 
contract by failing to ship lettuce meeting contract requirements. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues are submitted under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to 


such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 


ment in reply. Each party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Del Mar Packing Co., is a corporation whose 
address is P. O. Box 567, Oxnard, California. 


2. Respondent is an individual, Joseph H. Meidl, doing business 
as J. H. Meidl Company, whose address is P. O. Box 431, Watson- 


ville, California. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


38. On or about September 23, 1965, in the course of interstate 


commerce and by oral contract, complainant sold to respondent 
600 cartons of Flat-Pak lettuce, 2-dozen size, at an agreed price 
of $2.05 per carton plus 18 cents per carton vacuum cooling, f.o.b. 
Dixon, California, for a total invoice price of $1,338. 


4. The contract was negotiated by telephone by and between 
complainant’s sales manager, Merle White, and respondent’s sales 
manager, Irvin Dawson. Merle White represented to respondent 


that the lettuce was U.S. No. 1 quality. 
5. On September 24, 1965, complainant shipped in car PFE 


8181 from Dixon, California, to respondent at Syracuse, New 


York, 598 cartons of lettuce to be applied to the contract. 


6. The lettuce arrived at Syracuse, New York, on or about 
October 1, 1965, and was rejected by respondent. A Federai in- 
spection, restricted to the upper three layers in the car, was made 
of the lettuce at Syracuse at 9:45 a.m. October 1, 1965. The perti- 
nent part of the report of this inspection is a8 follows: 


“Quality: Clean, generally fairly well trimmed. Head leaves 
good green color. Average 74% hard or firm, 20% fairly firm: 


Grade defects range from 2 to 4 heads per carton average 12%, 
including 6% soft, remainder poorly trimmed. 
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“Condition: Heads or portion of heads not affected by condition 
factors are fresh and crisp. WRAPPER LEAVES: No decay. 
HEAD LEAVES: Average 1% serious damage by Russet Spot- 
ting. In most samples damage by Tip Burn ranges from 4 to 
20%, many samples none, average 8% damage by Internal Tip 
Burn and including 2% serious damage. No decay. 


“Grade: Fails to grade U.S. No. 1, 74% hard or firm, account 
grade defects.” 


7. After conferring with complainant concerning disposition 
of the lettuce, respondent diverted the shipment to Jersey City, 
New Jersey, and then diverted it to Boston, Massachusetts, where 
the lettuce was disposed of by Community Produce Co. for the 
account of complainant. Net proceeds received and remitted to 
complainant by Community Produce Co. amounted to $43.86. 


8. The formal complaint was filed on December 28, 1965, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


Complainant, with its brief, filed a Motion to Strike Respond- 
ent’s Answer and Answering Statement from Evidence on the 
grounds that the answer and answering statement are not verified 
“as required by Rules of Practice,” and that there is “no showing” 
that Irvin Dawson was authorized to sign these documents. Since 
both the answer and answering statement state on their face that 
they were subscribed and sworn to before a notary public whose 
signature and seal are attached thereto, and since Irvin Dawson’s 
authority to act on behalf of respondent throughout the transac- 
tion was never questioned by complainant, we consider complain- 
ant’s Moton to Strike the Answer and the Answering Statement 
to be without merit. The motion is denied. 


The parties here are in disagreement as to the terms of the 
contract of purchase and sale. Complainant contends that the 
lettuce was sold to respondent not only without warranty of any 
kind, but after personal inspection of the shipment by respondent 
or his sales manager Irvin Dawson. Respondent denies inspecting 
the lettuce prior to shipment and alleges that complainant’s sales 
manager, Merle White, specifically represented the lettuce to be 
U.S. No. 1 quality after Dawson inquired about the quality during 
the negotiations. Respondent further contends that on the basis 
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of this representation, he confirmed a sale of the lettuce to his 
customer at Syracuse, New York, as being U.S. No. 1 quality. 


Complainant has submitted several affidavits by other parties, 
including one of complainant’s truck drivers, a labor foreman in 
charge of the harvesting crew, and the owners of the ranch upon 
whose land complainant’s lettuce was grown. These affidavits are 
to the effect that respondent and Dawson were in the fields daily, 
that they inspected the quality of the lettuce being harvested, and 
that respondent accepted the lettuce in field-run condition after 
his personal inspection and without warranty of any kind. It 
seems to us that these witnesses are in no position to testify to 
most of these facts. The person who was best qualified to testify 
on complainant’s behalf as to precisely what was said during the 
negotiations was Merle White, complainant’s sales manager who 
made the sale to respondent. Complainant has not offered in 
evidence any statement by White, but includes in its opening 
statement a hearsay version of what was said between the parties. 


A little of the background of the lettuce dealings between the 
parties may be helpful in resolving the issues involved herein. 


Complainant and respondent during the lettuce season in 1965 
were the owners of lettuce which was grown on adjoining farms 


or ranches. They used the same crew of workmen for harvesting 
their lettuce. They frequently bought lettuce from each other to 


fill their commitments when unable to do so from their own fields. 
Respondent stated that he frequently was in complainant’s ad- 


joining field, although not daily, observing the work of the crew 
since they had not previously worked for him and he was inter- 


ested in the sort of job they did. While he saw the lettuce being 


cut and packed, he stated he was never in the field more than 15 


minutes at a time and did not inspect the load of lettuce involved 
in this proceeding. Dawson, respondent’s sales manager, stated 


that he arrived at the field late in the afternoon of September 24, 
when the last truckload of lettuce was leaving for the cooler, and 
that he did not inspect the shipment in question. 


Since respondent’s evidence that the lettuce was represented 
to him at the time of purchase to be U.S. No. 1 quality has not 
been rebutted by competent evidence submitted by complainant, 


we conclude that the contract between the parties was for a car- 
load of Flat-Pak lettuce, 2-dozen size, of U.S. No. 1 quality. The 


next question to be determined is whether complainant shipped 
lettuce meeting contract requirements. 
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The United States Standards, published in the Code of Federal 


Regulations, Section 51.2511, describe the Standards for U.S. No. 
1 lettuce as follows: 


““U.S. No. 1’ consists of heads of lettuce of similar varietal 
characteristics which are fresh and green, which are not soft 
or burst, and which are free from decay and doubles, and from 
damage caused by tipburn, downy mildew, opening, seedstems, 
broken midribs, freezing, discoloration, dirt, disease, insects, 
or mechanical or other means. Each head shall be fairly well 
trimmed unless specified as closely trimmed. In any lot of Ice- 
berg type lettuce the percentages of firm and hard heads shall 
be specified separately in connection with the grade. 


(a) Tolerances. In order to allow for variations incident to 
proper grading and handling the following tolerances, by count, 
shall be permitted in any lot: 


(1) At shipping point. 8 percent for heads of lettuce which 
fail to meet the requirements of this grade: Provided, That 
included in this amount not more than 4 percent shall be allowed 


for defects causing serious damage, including in this latter 


amount not more than 1 percent for heads which are affected 


by decay on any portion of the head exclusive of the wrapper 
leaves. 


(2) En route or at destination. 12 percent for heads of the 


lettuce which fail to meet the requirements of this grade: Pro- 
vided, That included in this amount not more than the following 
percentages shall be allowed for defects listed: 


(i) 8 percent for heads having permanent defects; or 

(ii) 6 percent for heads which are seriously damaged, in- 
cluding therein not more than 4 percent for heads which are 
seriously damaged by permanent defects and not more than 3 
percent for heads which are affected by decay on any portion 
of the head exclusive of the wrapper leaves.” 
The Federal inspection of the lettuce on arrival at Syracuse, 


New York, October 1, 1965, disclosed that the lettuce was gen- 


erally fairly well trimmed, that an average of 74% was hard or 
firm and 20% fairly firm, that grade defects averaged 12%, in- 
cluding 6% soft, and the remainder poorly trimmed. The inspect- 


or found the lettuce failed to grade U.S. No. 1 on account of grade 
defects. Since grade defects are permanent factors which do not 
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change in transit, it is clear that the lettuce was never at any 
time of U.S. No. 1 quality. On the basis of the Federal inspection 
at destination, we conclude that complainant failed to deliver to 
respondent lettuce meeting the specifications of the contract. 
Since complainant breached the contract in this respect, respond- 
ent’s rejection of the lettuce was not without reasonable cause, 
and was not in violation of the Act. It follows that respondent 
is not indebted to complainant in any amount and the complaint 
filed herein should be dismissed. 





ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,898) 





JAY CEE APPLES, INC. v. SCOTT-MATTSON FARMS, INC., a/t/a 
INDIAN RIVER TOMATO PACKERS. PACA Docket No. 9939. 
Decided November 4, 1966. 


Suitable shipping condition—Breach—Damages—Right of agent to 
sue on contract made in own name 


Where respondent breached warranty of suitable shipping condition in ship- 
ment of tomatoes that had to be dumped because of abnormal deteriora- 
tion, damages awarded complainant in amount of contract price plus 
expenses of dumping and transportation. Complainant-agent, in absence 
of objection from principal, has right to sue on contract made in own 
name, without disclosing its agency. 


Bernstein, Weiss, Hammer & Parter, of New York, N. Y., for complainant. 
Mr. Charles E. Becht, of Fort Pierce, Fla., for respondent. 
Mr. Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 





PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $3,362.90 
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in connection with a transaction involving 912 boxes of tomatoes 
in foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. Respondent requested an 
oral hearing. 


An oral hearing was held at Fort Pierce, Florida, on April 26, 
1966. Each party was represented by counsel. Three witnesses 
appeared and testified on complainant’s behalf. Respondent offer- 
ed the testimony of five witnesses. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jay Cee Apples, Inc., is a corporation whose 
address is 92 West Broadway, New York, New York. 


2. Respondent, Scott-Mattson Farms, Inc., also trading as In- 
dian River Tomato Packers, is a corporation whose address is 
Room 211, Professional Building, Fort Pierce, Florida. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about December 4, 1964, in the course of foreign com- 
merce, respondent sold to complainant one trailer load of Florida 
tomatoes, U.S. No. 3 grade, containing 712 boxes of 6x6 size at 
$2.90 per box, and 200 boxes of 6x7 size at $1.80 per box, or a 
total contract price of $2,424.80, f.o.b. Fort Pierce, Florida, with 
contract destination being Puerto Rico. The contract between the 
parties was negotiated by a broker, Nicholas Dotschay, Hialeah, 
Florida, who issued a Memorandum of Sale on December 4, 1964. 


4. On December 4, 1964, pursuant to the above contract, re- 
spondent loaded 712 40-pound boxes of Florida tomatoes, 6x6 
size, and 200 40-pound boxes of Florida tomatoes, 6x7 size, into 
Sea-Land Trailer No. 24-069 which had been provided by Dots- 
chay. These tomatoes had been certified, after a joint Federal- 
State inspection at Fort Pierce on December 4, as being fresh, 
mature green tomatoes, U.S. No. 3 grade, with no decay. The 
certificate also noted, under “Remarks,” that “applicant agent 
states trailer to be loaded on boat at Jacksonville.” The certificate 
showed the applicant for inspection to be Indian River Tomato 
Packers. 
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5. The loading of the tomatoes into Sea-Land Trailer No. 24- 
069 by respondent was completed on December 4, 1964. There- 
after, with instructions from complainant to maintain a tempera- 
ture of 63° F., the thermostat in the trailer was set at 60° F. and 
the tomatoes were billed out of Fort Pierce to complainant at 
Jacksonville, in care of the Sea-Land Service, Inc. at Jacksonville, 
via the L T trucking company of Jacksonville. 


6. Trailer No. 24-069 arrived in Jacksonville on the morning of 
December 5 and was delivered there, on that date, to Sea-Land 
Service, Inc. At approximately 9 p.m. on December 8 the trailer 
was placed aboard the SS GATEWAY CITY, for transportation 
to San Juan, Puerto Rico, under waybill No. 71-251824 prepared 
on December 7, 1964, by Sea-Land Service, showing the shipper 
of the trailer as SJS Export Co., New York, New York, and the 
consignee as Antilles Egg Corp., San Juan, Puerto Rico. The 
thermostat in Trailer No. 24-069, set at 60° F. in Fort Pierce on 
December 4, remained at this setting on arrival in Jacksonville 
on December 5, after which the temperatures in the trailer were 
checked every four hours until the load was placed aboard ship— 
still in Trailer No. 24-069—on the evening of December 8. 


7. The SS GATEWAY CITY departed Jacksonville on Decem- 
ber 9 and arrived in Puerto Rico on Saturday morning, December 
12, 1964. Notice of arrival was given by the carrier to Augustine 
Camacho, employee of the consignee, Antilles Egg Corp., on that 
same morning. Camacho, upon receipt of such notice, came down 
to the dock on the morning of December 12 and examined the 
tomatoes in 3 or 4 boxes at that time. He (Camacho) found 
the tomatoes to be green but with no visible decay. The trailer was 
then delivered to Antilles Egg Corp. at about noon on Monday, 
December 14. 


8. The temperatures in the trailer varied from 60° to 65° F. 
from the time of being loaded aboard the SS GATEWAY CITY 
on Tuesday, December 8, until the trailer was delivered to Cama- 
cho in San Juan on Monday, December 14, with an average temp- 
erature during this period of 63° F. 


9. The unloading of the tomatoes from Trailer No. 24-069 was 
begun on December 14, at which time considerable decay was dis- 
covered by Camacho. Camacho then telephoned complainant’s 
president, Arnold C. Casola, in New York City, and Sea-Land 
Service, Inc. in Jacksonville, and reported the results of his exam- 
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ination. Casola instructed Camacho to call William Munch, Inc., 
marine cargo surveyors located in San Juan, to have the damage 
surveyed. Casola then called Dotschay and explained the condi- 
tion of the tomatoes to him. Casola then instructed Dotschay to 
call respondent and complain about the presence of the decay in 
the tomatoes, which Dotschay did on December 14. 


10. Sea-Land Service, upon receipt of Camacho’s information, 
made application for a Federal inspection, for condition only, of 
the load. The Federal inspection, made at 1:30 p.m. on December 
17, 1964, in San Juan, certified the load as follows, in relevant 
part: 


“Temperature of Product: Bottom 65°. Top 63° at rear doors. 


“Condition: 6x7 lot: Average approximately 20% green. From 
70 to 84%, average 75% Fusarium Rot in all stages. 6x6 lot: 
Average approximately 15% green. From 78 to 88%, average 
83% Fusarium Rot. 


“Remarks: Certificate restricted to 5 stacks nearest rear doors 
and top layers remainder of load. Unloaded from S.S. Gateway 
City, Voyage 290.” 


The report of William Munch, Inc., dated December 31, 1964, 
states that the cargo surveyors, on December 17, 1964, inspected 
the subject lot of tomatoes at San Juan and found the trailer’s 
refrigeration system in good working order. The temperature 
of the product, as found in tomatoes taken from the rear of the 
load, ranged from 60° F. to 65° F. Cartons removed at random 
from the load contained tomatoes so badly molded and decayed that 
the surveyors concluded that the tomatoes had no commercial 
value. 


11. Antilles Egg Corp. made various efforts to dispose of this 
shipment of tomatoes but was unsuccessful. On December 17, 
1964, the tomatoes were certified by the United States Department 
of Agriculture as having no commercial value at that time, and 
on December 21, 1964, a dump certificate was issued by Puerto 
Rican authorities, upon the strength of which the tomatoes were 
destroyed by Antilles Egg Corp. 


12. Complainant has paid respondent the full f.o.b. contract 
price of $2,424.80 for the subject tomatoes. Complainant, in turn, 
has received $3,362.90 from the SJS Export Co., representing 
the f.o.b. cost of the tomatoes, freight, and related expenses. 
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13. The formal complaint was filed on August 5, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for our consideration has to do with 
the agreed contract destination of the shipment of tomatoes in- 
volved herein. Complainant, in the formal complaint, alleges that 
contract destination was San Juan, Puerto Rico. Respondent in 
its answer, however, appears to allege that, as between the parties 
here, the contract destination was Jacksonville, Florida. 


It is true, as indicated by the evidence, that respondent, after 
loading the tomatoes into Trailer No. 24-069 on December 4, in 
Fort Pierce, then billed them out via the L T trucking company to 
Jacksonville, pursuant to instructions from the broker, Dotschay. 
However, it is undisputed that Dotschay, at the time of negotiat- 
ing the purchase from respondent’s sales manager, Robert “Bob” 
Branscomb, told Branscomb that the tomatoes were being pur- 
chased for shipment to Puerto Rico, for both Dotschay and Brans- 
comb so testified at the hearing. In addition, respondent’s presi- 
dent, Meyer Heller, testified at the hearing that he, also, knew at 
the time the tomatoes were being loaded, that they were destined 
for shipment to Puerto Rico. On the basis of such evidence we 
conclude that the agreed contract destination of this load of to- 
matoes was San Juan, Puerto Rico. 

There is no dispute regarding the fact that the instant transac- 
tion was an f.o.b. sale. There is likewise no dispute regarding the 
acceptance of the shipment by complainant, or the fact that com- 
plainant has paid respondent the full f.o.b. contract price for the 
tomatoes. Complainant alleges, however, a breach of the warranty 
of suitable shipping condition by respondent in connection with 
this f.o.b. transaction, on the ground that the tomatoes were ab- 
normally deteriorated on arrival at contract destination in San 
Juan. 

In Section 46.43(i) of the regulations in force at this time, 
“F.o.b.” is defined as meaning that the produce quoted or sold is 


to be placed free on board the boat, car, om-other agency of the 
through land transportation at shipping point, in suitable shipping 
condition (7 CFR 46.43(i)). ‘Suitable shipping condition,” in 


relation to direct shipments, means that the commodity, at time 
of billing, is a condition which, if the shipment is handled under 


normal transportation service and conditions, will assure delivery 
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without abnormal deterioration at the contract destination agreed 
upon between the parties (7 CFR 46.43(j)). 


The broker, Dotschay, testified that 10 to 12 days’ time was 
required for shipment of produce from Fort Pierce, Florida, to 
San Juan, Puerto Rico. This testimony has not been rebutted, nor 
has there been any question raised with respect to the normalcy 
of the transportation service and conditions under which this 
load was handled in transit. Accordingly, we conclude that the 
suitable shipping condition warranty is applicable in this case. 
While complainant as the moving party has the burden of proving 
that this warranty was breached by respondent, Sweetheart Fruit 
& Mellon Garden v. Hub City Produce, 25 A.D. 248 (1966), it is 
our conclusion that such burden has been sustained, not only by 
the testimony of Augustine Camacho, but by the contents of the 
Federal inspection results of December 17, 1964; the results of the 
marine cargo survey made of the load at San Juan on the same 
day; the U. S. Department of Agriculture certificate of December 
17 certifying the commercial worthlessness of the tomatoes on 
that date; and the Puerto Rican certificate of destruction issued 
for the load on December 21. While it is true that the condition of 
the tomatoes as certified in these various documents was based 
upon examinations made upon dates other—and later—than the 
date of arrival of the fruit in San Juan, we conclude, nevertheless, 
that the extent of the decay found on December 17 is sufficient to 
establish that the tomatoes not only were abnormally deteriorated 
on that date, but were also abnormally deteriorated earlier, on or 
about the time of arrival in Puerto Rico. Respondent urges, how- 
ever, that we consider its evidence showing that more than 50 
other loads of tomatoes from the fields of the growers who sup- 
plied the tomatoes for the present load were shipped to various 
points in the United States, but that no complaints were received 
as to these other loads. While consideration is given to such evi- 


dence, it has little probative value, Wesco Foods Company v. 
Jerome Kantro Company, 15 A.D. 499 (1956); A. J. Conroy, Inc. 
v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (N.D. Cal. 1941), and 


does nothing to alter our conclusion with respect to this breach 
of warranty by respondent. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between the 


value of the goods actually delivered at the time and place of de- 
livery to the buyer, and the value the goods would have had at 
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that time if they had met contract specifications. Peru Orchards 
Company, Inc. v. Economy Produce Company, 23 A.D. 325 (1964). 
The tomatoes in the instant case, as delivered, had no market 
value, since they were worthless and were subsequently dumped. 
As to the value of tomatoes meeting contract specifications, there 
being no better evidence available,! we accept as indicative of such 
value the f.o.b. contract price of $2,424.80, plus trucking charges 
of $136.80 for hauling the tomatoes from Fort Pierce to Jackson- 
ville, plus $580 ocean freight as transportation charges from 
Jacksonville to San Juan, Puerto Rico, plus $25 trucking charges 
from Sea-Land’s dock to Antilles Egg Corp.’s premises, or a total 
of $3,166.60. Blue Ribbon Sales Company v. Narcise Produce, 
Ine., 24 A.D. 983 (1965). This sum, $3,166.60, represents a part 
of the damages suffered by complainant as the result of respond- 
ent’s breach. In addition, complainant incurred allowable expenses 
of $25 in connection with the transportation costs for dumping the 
tomatoes. This sum, $25, should be added to the damages already 
found, $3,166.60, bringing the total of complainant’s damages to 
$3,191.60. 


Respondent contends, however, that complainant has no stand- 
ing to appear as party complainant in this action, since it admits 
that it has been reimbursed by SJS Export Co. and therefore has 
sustained no damages. Complainant’s president, however, who is 
also president of SJS Export Co., testified that complainant was 
acting in its own name in this matter as the agent for the undis- 
closed principal, SJS Export Co., and therefore, with the concur- 
rence of its principal, was bringing the action here as party com- 
plainant. 


There is no evidence offered in rebuttal of complainant’s position 
regarding its relationship to SJS Export Co. Accordingly, we con- 
clude that the purchase involved herein was made by complainant 
in its own name from respondent, as agent for its undisclosed 


principal, SJS Export Co. 


We have generally recognized the rule that an agent, in the 
absence of objection from his principal, has a right to sue on a 
contract which he made in his own name, but without disclosing 
his agency. Gillarde Sons Co. v. Okun, 18 A.D; 425 (1954). Affirm- 
ed on appeal, Civ. 93-233, S.D. New York, March 22, 1956. Accord- 


ingly, since the agent is suing the third party in a representative 


1, No Federal Market News Service reports are available for Puerto Rico. 
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capacity on a cause of action accruing to his principal, it matters 
little that the agent’s account as regards his principal has been 
satisfied. Accordingly, we think respondent’s argument, and its 
motion made at the hearing founded on such argument, has no 
merit. 


Complainant at the oral hearing moved that SJS Export Co. 
be joined as a party complainant with Jay Cee Apples, Inc. The 
motion was not ruled on at the hearing. However, in view of the 


conclusions already reached herein, we do not deem that a ruling 
on the motion is necessary for the disposition of the case. 


The failure of respondent to ship to complainant tomatoes 


meeting contract requirements is in violation of section 2 of the 
act. Accordingly, reparation in the amount of $3,191.60, repre- 
senting complainant’s damages resulting from such breach, should 


be awarded against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,191.60, with interest thereon at 
the rate of 6 percent per annum from January 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,899) 


SAMUEL S. VENER CO. v. PIONEER FRUIT DISTRIBUTORS. PACA 
Docket No. 9947. Decided November 4, 1966. 


Contract—Ripeness specifications—Acceptance—Protection agreement— 
Damages not established 


Under a contract calling for vine-ripe tomatoes where respondent accepted 
shipment and failed to prove protection agreement and failed to prove 
damages, respondent liable for contract price. 


Mr. A. N. Brockway, of Pittsburgh, Pa., for complainant. 
Portland Produce Merchants Association, Inc., of Portland, Oregon, for 
respondent. 
Mr. Arno Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 18, 1965. The formal 
complaint was filed May 10, 1965. Complainant seeks an award 
of reparation in the amount of $3,057.26, which is alleged to be 
due in connection with a carload of tomatoes sold and shipped to 
respondent in November 1964. 


A report of investigation was prepared by the Department and 
a copy thereof was served upon complainant on October 6, 1965. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on October 11, 1965. 
Respondent filed an answer on October 19, 1965, denying the 
material allegations of the complaint. Respondent requested an 
oral hearing. 


An oral hearing was held at Portland, Oregon, on April 12, 
1966. Complainant testified on his own behalf. Respondent called 
five witnesses to testify on its behalf. Briefs were submitted by 
both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel S. Vener, doing busi- 


ness as Samuel S. Vener Co., whose address is Post Office Box 146, 
National City, California. 


2. Respondent is a corporation, Pioneer Fruit Distributors, 
whose address is 231 South East Alder Street, Portland, Oregon. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On November 24, 1964, in the course of. interstate commerce, 
complainant sold to respondent one carload of vine-ripe tomatoes 
at a total price of $8,098, including a $15 Ryan Recording ther- 
mometer charge, f.o.b. Escondido, California, for shipment to 
respondent at Portland, Oregon. That same day, complainant sent 
respondent the following telegram: 


“PERFONE SOLD AND SHIPPED YOU TODAY SFRC 1004 
MTC SET 55 DEGREES ROUTED ATSFWPGN 13840 FLATS 
TOMATOES DEB INCLUDING 100 6/6 450 5/6 440 5/5 
300 4/5 50 4/4 5.00 165 LUGS TOMATOES DEB INCLUD- 
ING 90 6/7 5.00 45 7/7 4.00 30 7/8 3.00 205 LUGS TOMATOES 
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VENCO INCLUDING 96 6/7 3.50 109 7/7 3.00 ALL BASIS 
FOB SHIPPING POINT ESCONDIDO CALIF. RYAN THER 
#6009 INSTALLED CHARGE 15.00 FRUIT RUNNING 
LARGE TODAY NECESSARY USE VENCO LUGS TO GET 
CAR ROLLING.” 


4. On November 24, 1964, complainant shipped 1,710 boxes of 
tomatoes in car SFRC 1004, from Escondido, California, to re- 
spondent at Portland, Oregon. The car arrived in Portland on 
November 30, 1964. That same day, the car was inspected by 
respondent and also The Western Weighing and Inspection Bureau 
(WWIB). The WWIB inspection report reads: “Firm. Average 
5% green color, 83% turning, 12% firm ripe. No decay.” 


5. Respondent telephoned complainant on November 30, 1964, 
and complained of the quality of the tomatoes. Respondent un- 
loaded the tomatoes on December 1, 1964, into its warehouse. 


6. A Federal inspection was made of tomatoes in lugs labeled 
Venco brand and Deb brand at 8:30 a.m., December 3, 1964, at 
respondent’s store. According to the applicant, the lot consisted 
of 1,710 lugs originally unloaded from car SFRC 1004. The con- 
dition of the tomatoes was described as follows: “Average ap- 
proximately 30% pink, 30% light red, 15% red. Range 8 to 
32%, average 17% damage by sunken discolored areas over the 


shoulders. Range 4 to 76%, average 24% decay, Bacterial Soft 
Rot, and Pleospora Rot in various stages.” 


7. Respondent sent a letter to complainant dated December 
9, 1964, and stated that, “In a spirit of compromise, we are here- 
with enclosing our check in the amount of $5,040.74, based upon 
a loss of 34%, which we trust you will agree is extremely fair 
under the circumstances.” Complainant cashed the check, stating 
that he accepted it as a partial payment only. 


8. The formal complaint was filed May 10, 1965, which was 
within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent specifically alleged in its answer that it did not 
contract to purchase the carload of tomatoes from complainant. 
However, the testimony of complainant and August J. Dindia, re- 
spondent’s manager, clearly establishes that in a telephone con- 
versation on November 24, 1964, a contract was entered into for 
the sale by complainant and the purchase by respondent of a 











1384 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 25 A.D. 1381 


carload of vine-ripe tomatoes. Complainant confirmed this con- 
tract by telegram to which respondent took no exception. 


There is no dispute that Dindia telephoned complainant on No- 
vember 30, 1964, following the arrival of the carload and that 


respondent unloaded the tomatoes the following day. There is a 
dispute as to what was said in this conversation. Dindia testified 


that he examined the tomatoes on November 30, 1964; that he 
advised complainant only a few tomatoes were showing color 


enough to be marketed, he feared difficulty in ripening and he 
did not want the tomatoes at all; and that Vener told him to 


unload the car and advise him of the outcome, and respondent 
would not suffer any loss. Dindia further testified that his agree- 
ment to handle the tomatoes was based on Vener’s assurance 


that the tomatoes would ripen properly. 


Vener testified that Dindia told him on November 30 that the 
tomatoes were very good. Vener denied that he agreed to any 
protection allowance after the shipment arrived. 


Respondent had the burden of proving by a preponderance of 
the evidence what is referred to in its brief as “protection in 
handling.” Such contention is apparently based on the claimed 
statement by complainant that respondent would not suffer any 
loss. However, it is noted that the letters written by Dindia to 
the Department during the investigation of the complaint do 
not mention the claimed statement. For instance, Dindia stated 
in his letter of March 23, 1965, that “the shipper instructed us 
to get a federal inspection, go ahead with the unloading of the 
car and to advise him of the outcome.” In a letter to complainant 
dated December 9, 1964, Dindia stated: “Please also recall that, 
in our first conversation with you, reporting the developing con- 
dition, you indicated that you understood the situation, and asked 
us to work them out.” On the basis of the evidence before us, it is 
concluded that respondent has failed to sustain the burden of 
proving its contention. 


Respondent accepted the tomatoes by unloading them. ‘“Accept- 
ance” is defined in the regulations (7 CFR 46.2(dd) (1)), as any 
act “signifying acceptance of the shipmeft, including diversion 
or unloading.” Having accepted the shipment, respondent is liable 
for the contract price, less any provable damages resulting from 
a breach of contract by complainant. The burden of proving by 
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a preponderance of the evidence both complainant’s breach and 
resulting damages rests upon respondent. 


It is unnecessary to determine whether complainant failed to 
deliver tomatoes of the quality and condition contracted for, as 


claimed by respondent, because the proof of damages is not suffi- 


cient. The general measure of damages for breach of warranty 
is the difference between the market value of the produce received 
and the market value of the produce if it had been as warranted. 


Here there is no evidence of the market value of the tomatoes 


received. As pointed out by complainant in his brief, respondent 


has not shown how or when the tomatoes were disposed of, or the 
proceeds realized. 


The failure of respondent to pay to complainant the balance of 
the purchase price, $3,057.26, is a violation of section 2 of the 


act. Complainant should be awarded reparation in that amount, 
with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $3,057.26, with interest there- 
on at the rate of 6 percent per annum from January 4, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,900) 


WHOLESALE PRODUCE SUPPLY CO. v. JUHL & SON PRODUCE Co. 
PACA Docket No. 2-190. Decided November 4, 1966. 


Adjustments and allowances—Failure to prove 


Where respondent acknowledged receipt and acceptance of produce, claim for 
shortage disallowed, claim for credit for deterioration not supported by 
evidence also disallowed, and claim for setoff for shortage in another 
delivery denied where respondent paid in full after delivery and oppor- 


tunity for inspection and where notice of alleged shortage not timely. 


Meier, Kennedy & Quinn, of St. Paul, Minn., for complainant. 
Respondent pro se. 
Miss Daphne M. Anderson, Presiding Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought repa- 
ration, in the amount of $3,438.05, against respondent in connec- 
tion with transactions involving multiple shipments of perishable 
agricultural commodities in interstate commerce. Subsequent to 
the filing of the complaint, respondent paid $1,951.25 to complain- 
ant as an undisputed amount, and the complaint was amended to 
reduce the claim to $1,486.80. 


A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer which showed that 
a further undisputed amount of $116.15 was due to complainant, 
and an order was issued on July 22, 1966, requiring payment of 
that amount, and leaving the disputed amount of $1,370.65 for 
subsequent determination. 


Since the amount involved in the complaint, as amended, does 
not exceed $1,500, the issues are submitted under the shortened 
procedure provided in the rules of practice (7 CFR 47.20). Pur- 
suant to such procedure the parties were afforded an opportunity 
to submit further evidence in the form of verified statements. 
Complainant filed such a statement, but respondent failed to do 
so. After the period allowed for the submission of evidence had 
elapsed, respondent filed a letter which was notarized and which 
outlined respondent’s views. This material was accepted as a 
brief. Complainant did not file a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Wholesale Produce Supply Co., 
whose address is 220 North Sixth Street, Minneapolis, Minnesota. 


2. Respondent is a partnership composed of Vernon Everett 
Juhl and Duane L. Juhl, doing business as Juhl & Son Produce 
Co., whose address is P. O. Box 4, Superior,*Iowa. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


8. On or about May 18, 1965, and June 1, 8, 15, 19, 22, 23 and 28, 
1965, in the course of interstate commerce, complainant, by oral 
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contracts, sold multiple lots of perishable agricultural commodities 
to respondent at agreed purchase prices, f.o.b. Superior, Iowa. 


4. Complainant shipped the commodities called for by the con- 
tracts from Minneapolis, Minnesota, to respondent, in Superior, 
Iowa, who accepted them upon arrival and signed a receipt for 
each delivery. Respondent paid the full purchase price of the 
commodities delivered on May 18, 1965. The agreed purchase 
prices for the June deliveries total $10,512.55. Complainant gave 
credits totalling $1,354.50, in respect of the produce delivered 
during June. 


5. Respondent has paid to complainant a total of $7,787.40 in 
respect of the June deliveries; this total includes the payments of 
$1,951.25 and $116.15 which were undisputed and admittedly 
owed by respondent. Respondent has refused to pay $1,370.65, 
which is the balance of the total agreed purchase price for produce 
delivered to respondent by complainant during June 1965. 


6. The formal complaint was filed on November 29, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The dispute herein arises from various alleged credits, which 
are claimed as set-offs by respondent, and which are denied by 
complainant. The total amount of credit claimed by respondent 
has varied throughout this proceeding. 


Complainant has submitted into evidence copies of all of the 
invoices concerning the produce delivered to respondent during 
June, together with a copy of its ledger entries on this account 
during the period April 28, 1965, through June 28, 1965. All of 
the invoices for June 1965, bear respondent’s signature acknowl- 
edging receipt and acceptance of the produce listed thereon. In 
view of these receipts we reject respondent’s claims for shortages 
of 14 crates of oranges on June 8 (Invoice No. 09031) and 13 
boxes of bananas on June 22 (Invoice No. 09328). 


With respect to the other deliveries during June 1965, complain- 
ant has allowed and credited respondent for $1,121 representing 
190 sacks of potatoes at $5.90 per sack, which were returned on 
June 19; for $105, representing 15 sacks of potatoes at $7.00 per 
sack, delivered on June 8, 1965; and an additional credit for 
$128.50, dated June 8, 1965. Respondent alleges that complainant 








1388 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 25 A.D. 1885 


orally promised other credits by reason of deterioration and decay 
in the produce received, but complainant’s president denies, under 
oath, that the alleged credits were given. On the other hand, re- 
spondent’s answer was not verified, nor did respondent submit 
into evidence any sworn statement concerning these transactions. 
Moreover, respondent alleges that much of the disputed produce 
was unmerchantable and was lost upon re-sorting, but no inspec- 
tion certificates nor dumping certificates were obtained. Even 
though Federal inspection was not readily available to respondent, 
the alternative methods for obtaining evidence of dumping, out- 
lined in section 46.23 of the regulations (7 CFR 46.23) could have 
been utilized by respondent. We conclude that the additional 
credits claimed by respondent with respect to the June deliveries 
are lacking in merit since there is no evidence in the record to 
support them. 


There remains for consideration a set-off claimed by reason of 
an alleged shortage of 60 bags of red potatoes at $6.90 per bag, 
in the delivery made by complainant on May 18, 1965 (Invoice 
No. 08385). Respondent claims that it was charged for 100 bags, 
when it actually received only 40 bags, and that no complete in- 
voice was available at the time of delivery. The evidence shows 
that the original order was changed twice upon oral requests from 
respondent, and that one of these changes increased this order of 
potatoes from 40 to 100 bags. These changes were made after 
respondent’s copy of the invoice had been detached, so that re- 
spondent’s copy shows delivery of only 40 bags. Complainant’s 
copy was changed to read 100 bags, and the total price of $2,227.50 
for the produce delivered on May 18, 1965, (Invoice Nos. 08385 
and 08390) included a charge of $690 for 100 bags of red potatoes. 
The total invoice price of $2,227.50 was based upon the order as 
changed at respondent’s request, and respondent paid this amount 
in full at the time of delivery. Thus respondent paid the adjusted 
total price in full, after delivery and opportunity for inspection, 
and, from the record before us, it does not appear that respondent 
gave any notice of the alleged shortage until October 15, 1965. 
Respondent has submitted sales slips showing resales of 4,000 lbs. 
ef potatoes during the period May 18, throygh May 26, 1965, but 
these slips have little probative value concerning the issue before 
us. We find that respondent has not proved the alleged shortage, 
and is not entitled to the claimed credit of $414 in respect of the 
produce delivered on May 18, 1965. 
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Therefore, respondent’s failure to pay $1,370.35 to complainant 
is in violation of section 2 of the act, and complainant should be 
awarded reparation in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $1,370.35, with interest thereon 
at the rate of 6 percent per annum, from August 1, 1965, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 10,901) 


In re CLARA DEVAULT, d/b/a EMPIRE DISTRIBUTING Co. PACA 
Docket No. 2-85. Decided November 9, 1966. 


Revocation of license—False statements in application 
Where it is found, after issuance of license, that application therefor con- 


tained false and misleading statements, the license is revoked. 


Miss Daphne M. Anderson for complainant. 
Respondent pro se. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed October 7, 1966, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 11th day after the 
date hereof and copies hereof shall be served upon the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended, 7 U.S.C. 499a et seq. (hereinafter 
called the Act), in which complainant seeks an order, revoking 
respondent’s license to handle fresh and frozen fruits and vege- 
tables as a commission merchant and/or broker and/or dealer as 
defined in said Act, pursuant to the provisions of Section 8(c) of 
the Act [7 U.S.C. 499h(c)]. An oral hearing was held on June 
14, 1966 in Orlando, Florida, which hearing was continued at re- 
spondent’s request, and resumed on July 25, 1966 in Washington, 
D. C. Respondent has offered no evidence whatsoever during the 
proceeding. 


PROPOSED FINDINGS OF FACT 


1. On or about April 12, 1965 respondent applied for a license 
under the Act in the name of Clara DeVault, an individual doing 
business as Empire Distributing Co., whose address is P. O. Box 
462, Winter Garden, Florida. (Complainant’s Exhibit 1) 


2. Pursuant to the licensing provisions of the Act, license No. 
207691 was issued, on April 14, 1965, to Empire Distributing Co., 
owned by Clara DeVault, an individual. This license was subject 
to renewal, and was renewed on its anniversary date in 1966. 
(Complainant’s Exhibit 2; official notice is taken of the renewal 
of license.) 


3. License No. 207691 was issued to respondent on the basis of 
and in reliance upon the statements and information supplied by 
respondent in the application for license received by the Depart- 
ment, dated April 12, 1965, and signed “Clara DeVault.” (T pages 
10, 45, 49, 50). 


4. In her dealings and communications with the Department 
prior to April 12, 1965, said Clara DeVault had always used the 
name Clara Satariano, or variations of that name, such as Clara 
Elizabeth Satariano, and Clara E. Satariano. Using the name 
Clara E. Satariano, respondent Clara DeVault had previously 
been licensed under the Act. As Clara Satariano, respondent was 
Secretary and Treasurer of A. Mobarak & Co., Inc., which corpo- 
ration filed a petition in bankruptcy on September 7, 1962, in the 
United States District Court for the Middle District of Florida, 
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and was subsequently adjudicated a bankrupt. On August 31, 
1962, respondent adopted and signed the Resolution which auth- 
orized the filing of said petition in bankruptcy, in the style and 
manner: “Clara Satariano As a majority of the Three Directors 
of A. MOBARAK & CO., INC.” Respondent also signed the cer- 
tification of said Resolution, in the style and manner: “Clara 
Satariano As Secretary and Treasurer of A. MOBARAK & CO., 
INC.” The Resolution, and certification thereof, was filed in the 
bankruptcy proceeding before the United States District Court. 
(Complainant’s Exhibits 3 through 14). 


5. On October 8, 1963, and on April 3, 1964, Clara Satariano 
was notified in writing by the Department, that the provisions 
of Section 4(e) of the Act were applicable to her, and that pur- 
suant to said Section 4(e) a bond would be required from her as 
a prerequisite to the issuance of a license. (Complainant’s Ex- 
hibits 9 and 14). When respondent’s application for its present 
license (No. 207691) was received by the Department, on April 
14, 1965, the bonding requirements of Section 4(e) remained ap- 
plicable to respondent as the person who was Secretary and 
Treasurer of A. Mobarak & Co., Inc. 


6. Subsequent to the submission to this Department, on April 
12, 1965, of respondent’s application for license under the name 
and signature of Clara DeVault, respondent continued to identify 
herself as Clara Satariano to the License and Bond Section, Mar- 
keting Division of the State of Florida Department of Agriculture, 
and to officials thereof (Complainant’s Exhibit 15, respondent’s 
letter dated September 2, 1965). 


7. Respondent’s application for license of April 12, 1965 con- 
tained statements which were willfully misleading and false, in 
the following respects: 


(a) Question 10 of the application requested the full legal 
name of the applicant’s owner and “all other names used.” Re- 
spondent stated her name as Clara DeVault, and omitted to state 
that she had used the name Clara Satariano. This statement was 
misleading to the Department. 


(b) In answer to Question 11(c) of the application, respond- 
ent stated that she was not an officer or stockholder of any firm 
adjudicated or discharged as a bankrupt, within 3 years. This 
statement was false and misleading. 
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(c) In answer to Question 11(e) of the application, respond- 
ent stated that she had never been licensed under the Act, and 
also omitted to furnish the name and address of herself as a 
former licensee, although this information was requested by 
Question 11(e). This statement was both false and misleading. 


Clara DeVault, who has also used the name Clara Satariano, 
was responsible for these false and misleading statements. 


8. If the statements contained in the application submitted by 
respondent had been true and had shown that the owner of re- 
spondent firm had been licensed previously, or that she had also 
used the name Clara Satariano, or that she had been an officer 
and stockholder of a firm adjudicated or discharged as a bankrupt 
within 3 years, no license would have been issued to respondent 
except upon the posting of a surety bond pursuant to the require- 
ments of Section 4(e) of the Act [7 U.S.C. 499d(e)]. 


PROPOSED CONCLUSIONS 
Section 8(c) of the Act [7 U.S.C. 499h(c)] provides: 


“If, after a license shall have been issued to an applicant, the 
Secretary believes that the license was obtained through a 
false or misleading statement in the application therefor... . 
he may, after thirty days’ notice and an opportunity for a hear- 
ing, revoke said license, whereupon no license shall be issued to 
said applicant or any applicant in which the person responsible 
for such false or misleading statement or misrepresentation, 
concealment, or withholding of facts is financially interested, 
except under the condition set forth in paragraph (b) of sec- 
tion 4;” 

The facts of the present case fall squarely within the quoted 
provisions of Section 8(c), for they establish that respondent’s 
license was obtained through false and misleading statements in 
the application for such license. It is equally clear that true and 
complete answers by respondent to the questions stated in the 
application form would, of necessity, have revealed respondent’s 
change of name and would have resulted in denial of her applica- 
tion without a surety bond. Therefore, the Sécretary is authorized 
by Section 8(c) to revoke respondent’s license. Moreover, the 
Congressional history of Section 8(c) indicates that this sanction 
was intended by Congress to be invoked upon just such a factual 
situation as exists in the present case. This section was originally 
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added to the Act by amendment in 1934, and its purpose is ex- 
plained in House of Representatives Report No. 489, 73d Congress, 
2d Session, wherein it is stated: 


“This amendment is intended to make it possible to withdraw 
a license which had been obtained through false or misleading 
statements or misrepresentation. In other words, if a party 
whose license has been revoked secures a new license under an- 
other name and concealment of that fact, the Secretary would 
be empowered to revoke such license.” (Emphasis supplied.) 


Respondent had been notified on two separate occasions that no 
license would be issued to her without a bond and, pursuant to the 
provisions of Section 4(e) of the Act (7 U.S.C. 499d(e)), this 
condition was still applicable to the respondent at the time her 
application for license was submitted, and a license was issued to 
her. Knowing that she was ineligible for license without a bond, 
respondent secured a new license without bond under another 
name and concealment of that fact, in that she did not reveal the 
name under which she had formerly been licensed, nor that she 
had been formerly licensed. 


We have no doubt that the misleading and false statements by 
respondent, which are specifically set forth in Finding of Fact 7, 
were deliberate and willful, especially since respondent continued 
to use the name Clara Satariano in her subsequent dealings with 
the State of Florida Department of Agriculture. (Finding of 
Fact 6). 


It is concluded that by reason of the false and misleading state- 
ments contained in respondent’s application, the license issued to 
respondent should be revoked. See In re United Fruit Distributors, 
Inc., 24 A.D. 1234, 1240. 


PROPOSED ORDER 


License No. 207691, issued to Empire Distributing Co. under 
the ownership of Clara DeVault, who has also used the name 
Clara Satariano, is hereby revoked, said revocation to take effect 
on the eleventh day after the date of this order, in compliance 
with Section 10 of the Act (7 U.S.C. 499j). 
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(No. 10,902) 


J. SEGARI & COMPANY v. CIRO DELIBERTO PRODUCE. PACA Docket 
No. 9887. Decided November 22, 1966. 


Delayed payment agreement—Not established 


Where respondent failed to prove agreement providing for delayed payment 
for produce purchased and accepted, order is issued awarding reparation 
to complainant against respondent. 


Kullman & Lang, of New Orleans, La., for complainant. 
Kopfler and Causey, of Hammand, La., for respondent. 
Mr. Patrick C. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks an award 
of $3,316.20 against respondent in connection with transactions 
involving 10 lots of mixed produce in interstate or foreign com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, who filed an answer there- 
to, in substance denying any violation of section 2 of the act and 
requesting an oral hearing. 

The oral hearing was held on March 9, 1966, in Hammond, 


Louisiana, and on August 1, 1966, in New Orleans, Louisiana. 


Complainant offered the testimony of its credit manager in evi- 
dence in its behalf, and respondent and his wife testified on re- 


spondent’s behalf. Each party was represented by counsel at the 
oral hearing. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Elliott W. Fass- 


bender, Sr. and Joseph 0. Segari, doing business as J. Segari & 


Company, whose address is 150 Poydras Street, New Orleans, 
Louisiana. 
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2. Respondent is an individual, Ciro C. Deliberto, doing busi- 
ness as Ciro Deliberto Produce, whose address is Route 1, Box 
262-A, Hammond, Louisiana. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. During the period January 15, 1965, to March 10, 1965, in- 
clusive, in the course of interstate or foreign commerce, complain- 
ant sold to respondent 10 lots of mixed produce, which came into 
Louisiana from points outside the State of Louisiana, at a total 
agreed price of $3,416.30, delivered to respondent at complainant’s 
warehouse in New Orleans, Louisiana. 


4. The 10 lots of mixed produce were received and accepted by 
respondent, who has paid complainant $100.10 on the agreed total 


of the purchase prices, leaving an unpaid balance of $3,316.20 
due and owing. 


5. The formal complaint was filed on May 27, 1965, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent in his answer does not deny the purchase, receipt, 
and acceptance of the 10 lots of mixed produce involved herein. 
Respondent likewise does not deny that he is liable to complainant 
for the total of the agreed contract prices of such lots, $3,416.30, 
less $100.10 paid on account, or a net of $3,316.20. Respondent 
denies, however, that such net is presently due and owing com- 


plainant, due to an alleged credit arrangement which was made 
between respondent’s wife, Mrs. Ann Deliberto, and complainant 
partner, Joseph O. Segari. 


Respondent has the burden of proving, by a preponderance of 
the evidence, the making of the claimed credit arrangement. On 
the basis of the record before us, we conclude that such burden 


has not been sustained. Even if we assume, argquendo, that there 


was an agreement relating to delayed payment on the part of re- 
spondent, it is clear that such agreement was not complied with by 


respondent. 
Respondent’s failure to pay complainant the total of the agreed 


contract prices for the commodities involved herein is in breach 
of contract and in violation of section 2 of the act. Complainant’s 
damages resulting from such breach amount to $3,316.20 which 


sum should be awarded to complainant as reparation, with in- 
terest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,316.20, with interest thereon 
at the rate of 6 percent per annum from April 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,903) 


(. E. JONES FARMS, INC. v. MIDWEST-GULF SALES, INc, PACA 
Docket No. 2-251. Decided November 29, 1966. 


Motion to reopen after default denied 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued September 12, 1966, awarding reparation to complain- 
ant against respondent. Subsequently, respondent filed a motion 
to reopen the proceeding after default in the filing of an answer 
pursuant to section 47.25(e) of the rules of practice (7 CFR 
47.25(e)) and further stated that additional material in connec- 
tion with the merits of the controversy was in the mail. The order 
of September 12, 1966, was stayed October 12, 1966. A copy of 
respondent’s motion was served upon complainant and complain- 
ant objected to the granting of such motion. 


Respondent’s motion to reopen after default is merely an un- 
verified telegram and respondent has failed to supply the addi- 
tional material referred to above and has failed to reply to a mo- 
tion filed by complainant to reinstate the default order. Under the 
circumstances, respondent’s motion is denied, the stay order of 
October 12, 1966, is vacated and the order of September 12, 1966, 
is hereby reinstated with the reparation awarded in such order 
to be paid within 30 days from the date of this order. Cf. Farmers 
Exchange, Inc. of Ebensburg, Pennsylvania v. A. E. Albert & 
Sons, Inc., 23 A.D. 142 (1964). 
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(No. 10,904) 


M. J. DUER & Co., INC. v. NORWICH PACKING Co., INC. PACA 
Docket No. 2-91. Decided November 30, 1966. 


Petition for reconsideration—Dismissal 


As the order of September 8, 1966, is supported by the evidence and the law 


applicable thereto, complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 


order was issued on September 8, 1966, awarding complainant 
reparation against respondent in the amount of $8.00. Copies of 
the order were served upon both parties. Thereafter, complainant 
filed a petition for reconsideration and a stay order was issued, 
pending the issuance of a further order in the proceeding. 


Specifically, complainant takes issue with our finding of fact as 
to timely notice of the condition of the potatoes, and with our 
conclusion of law on the matter of acceptance in the order of 
September 8, 1966. In the petition, complainant reaffirms its con- 
tention that it did not receive timely notice from respondent con- 
cerning the condition of the potatoes upon arrival. In an attempt 
to bolster this contention, complainant refers to and appears to 
rely upon statements contained in respondent’s brief. After quot- 
ing from the brief, petitioner states that, “There is absolutely no 
allegation that on the 19th day of July or any other specific date 
that Respondent notified Complainant of the condition of the 
potatoes... .” Counsel must realize, of course, that statements 
or “allegations” contained in a brief do not constitute evidence to 
be considered in a determination of the case on its merits. Re- 
spondent’s sworn answering statement, which was a part of the 
evidence before us, states that the potatoes arrived at New Haven 
on July 19; that the consignee phoned respondent on the same day 
and reported to respondent the bad condition of the potatoes; and 
that “On the very same day I phoned the complainant and told 
them of the condition of the shipment. In addition to my tele- 
phone notice to the complainant, Matlaw’s Salads, Inc. wrote them 
a letter on July 21st confirming that only 160 bags were free from 
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signs of rotting and fit for use.” A copy of this statement was 
served upon complainant, who was given an opportunity to reply 
thereto. No reply was filed and no denial was made. Thus, re- 
spondent’s evidence stands unrefuted, and our finding of fact No. 
5 is supported by the evidence. 


Complainant next objects to our conclusion that respondent ac- 
cepted the potatoes upon arrival, and quotes again from respond- 
ent’s brief in which it was stated, “The shipment was rejected, 
but the driver refused to return the potatoes to complainant.” 
The regulations issued pursuant to the Act define acceptance in 
part as follows: “Any act by the consignee signifying acceptance 
of the shipment, including diversion or unloading... .” It can- 
not be denied that unloading a shipment signifies acceptance of 
the commodity, or that it is inconsistent with a rejection of the 
shipment. While the evidence indicated that the consignee perhaps 
had a desire to reject, since the driver was requested to return 
the potatoes to complainant, the fact remains that the consignee 
did accept the shipment and unload the potatoes. Where there has 
been a breach of the contract by the seller, the buyer has the op- 
tion of rejecting or accepting the commodity, and making claim 
for any damages he may have sustained by reason of the seller’s 
breach. 


As we have stated, there was an acceptance of the potatoes upon 
arrival, and the unrefuted evidence shows that complainant was 
notified on the day of arrival, by telephone, of the poor condition 
of the potatoes, followed by written notification within a few days. 
The contentions of complainant set forth in its petition appear, 
therefore, to be without merit. We conclude that the order of 
September 8, 1966, is supported by the evidence and the law ap- 
plicable thereto. 


Accordingly, complainant’s petition is dismissed without prior 
service upon respondent; the stay order of October-10, 1966, is 
vacated; and the decision of September 8, 1966, is reinstated, to 
the extent that it is not inconsistent with this order. Since com- 
plainant states that respondent has paid the reparation awarded 
in that order, the complaint should now be djsmissed. 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 10,905) 


A. B. VILLAREAL v. BEN KELLERMAN. PACA Docket No. 2-193. 
Decided November 30, 1966. 


Burden of proof—Consignment—Failure to establish—Dismissal 


Where complainant failed to sustain burden of proof with respect to alleged 
consignments to respondent complaint dismissed. 


Mr. Jacob G. Hornberger, of Laredo, Texas, for complainant. 
Horton, Knox, Carter & Rutherford, of El Centro, Cal., for respondent. 
Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $2,060.88 in 
connection with an alleged transaction involving cantaloups which 
were grown by complainant and which allegedly were consigned 
to respondent for sale in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying liability to complainant and requesting an oral hear- 
ing. 


The oral hearing was convened at El Centro, California, on 
October 21, 1966. Complainant made no appearance, either in 
person or by counsel. Respondent appeared in person at the hear- 
ing, represented by counsel, but elected to offer no evidence. No 
briefs were filed. 


FINDINGS OF FACT 


1. Complainant, A. B. Villareal, is an individual whose address 
is P. O. Box 1255, Laredo, Texas. 


2. Respondent, Ben Kellerman, is an individual whose address 
is 395 Broadway, El Centro, California. At the time of the trans- 
action involved herein, respondent was licensed under the act. 
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3. An informal complaint was filed on September 27, 1965, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


Complainant, in his formal complaint, alleges, in substance, that 
in May or June 1965 he entered into a contract with respondent, 
through respondent’s representative, who is unidentified, wherein 
respondent agreed to pack, sell, and account for all cantaloups 
brought to respondent by complainant that season; that pursuant 
to such agreement complainant, during the summer of 1965, 
caused all his melons to be hauled to certain packing facilities 
which were under respondent’s control, where such melons packed 
out for a total of 841 crates; and that such melons were sold by 
respondent, who was paid for same, but who has failed to either 
pay or render an accounting to respondent in connection with the 
monies received from the sale of such melons. 


Respondent, in his answer to the complaint, denies liability to 
complainant. Respondent, in substance, takes the position that 
the melons packed by him and/or under his direction at this time 
were for the account of a third party, La Laja Farms, Inc., and 
that neither he nor anyone acting in his behalf made any agree- 
ment wiih complainant concerning the packing of complainant’s 
melons, as alleged in the complaint. 


As the moving party, complainant has the burden of proving, 
by a preponderance of the evidence, the allegations contained in 
the formal complaint. Complainant, however, has submitted no 
evidence in this case, nor is the material set forth in the report 
of investigation sufficient to sustain complainant’s burden of 
proof. Accordingly, we conclude that the complaint should be 
dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 10,906) 


M. GIULIANO & Co., INC. v. CONSOLIDATED PROD., INC. PACA 
Docket No. 2-310. Reparation of $490.70 with 6 percent in- 
terest from July 1, 1965, awarded complainant against re- 
spondent in order issued November 18, 1966. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 10,907) 


HOBBS BANANA Co. INC. v. CAMDEN PRODUCE Co. PACA Docket 
No. 2-309. Reparation of $4,228.75 with 6 percent interest 
from March 1, 1966, awarded complainant against respondent 
in order issued November 1, 1966. 


(No. 10,908) 


STEWART PACKING COMPANY, INC. v. UNITED BANANA DISTRIBUT- 
ING Co. INC. PACA Docket No. 2-307. Reparation of 
$5,280.67 with 6 percent interest from March 1, 1966, award- 
ed complainant against respondent in order issued November 
1, 1966. 


(No. 10,909) 


JAMES GILLIS COLEMAN v. FRANK R. JONES & SON. PACA Docket 
No. 2-314. Reparation of $475.60 wtih 6 percent interest 
from August 1, 1965, awarded complainant against respond- 
ent in order issued November 3, 1966. 


(No. 10,910) 


HYBEL’s PRODUCE COMPANY, INC. v. SLAUGHTER PROD. PACA 
Docket No. 2-311. Reparation of $139.19 with 6 percent inter- 
est from November 1, 1965, awarded complainant against re- 
spondent in order issued November 3, 1966. 
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(No. 10,911) 


MT. VERNON TOMATO COMPANY v. CENTRAL NEW YORK PRODUCE 
Co. INc. PACA Docket No. 2-312. Reparation of $672.25 
with 6 percent interest from April 1, 1966, awarded com- 


plainant against respondent in order issued November 3, 
1966. 


(No. 10,912) 


TAYLOR & FULTON, INC. v. MADONIA PropUcE Co. PACA Docket 
No. 2-313. Reparation of $7,213.75 with 6 percent interest 
from July 1, 1966, awarded complainant against respondent 


in order issued November 8, 1966. 
(No. 10,913) 


UNITED PACIFIC PACKERS, INC. v. RHODE ISLAND FROZEN Foops, 
Inc. PACA Docket No. 2-316. Reparation of $14,593.55 with 


6 percent interest from May 1, 1966, awarded complainant 
against respondent in order issued November 9, 1966. 


(No. 10,914) 


JAMES Russo & Bros. v. SAM BARSI SONS, INC. PACA Docket No. 
2-284. Reparation of $4,721.01 with 6 percent interest from 


November 1, 1965, awarded complainant against respondent 
in order issued November 15, 1966. 


(No. 10,915) 


SILVER MILL FROZEN Foops, INc. v. BARsI & Co., INc. PACA 
Docket No. 2-283. Reparation of $1,820.02 with 6 percent 
interest from December 1, 1965, awarded complainant against 
respondent in order issued November 16, 1966. 


(No. 10,916) 


FIGUEROA PRODUCE Co. INC. v. MADONIA PRODUCE Co. PACA 
Docket No. 2-330. Reparation of $4,341 with 6 percent in- 


terest from May 1, 1966, awarded complainant against re- 
spondent in order issued November 18, 1966. 
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(No. 10,917) 


GARRETT-HOLMES AND COMPANY, INC. v. BARSI & Co. INC. PACA 
Docket No. 2-326. Reparation of $1,919.46 with 6 percent 


interest from April 1, 1966, awarded complainant against 
respondent in order issued November 18, 1966. 


(No. 10,918) 


SANDERS FARMS v. PAUL MARTINEZ. PACA Docket No. 2-328. 
Reparation of $1,522.80 with 6 percent interest from March 
1, 1966, awarded complainant against respondent in order 


issued November 18, 1966. 
(No. 10,919) 


W. K. CLAUSON, INC. v. BARSI & Co. INC. PACA Docket No. 2-325. 
Reparation of $321.82 with 6 percent interest from November 
1, 1965, awarded complainant against respondent in order 
issued November 18, 1966. 


(No. 10,920) 


CARGIL PRODUCE COMPANY v. J. SHAPIRO & Co. INC. PACA Docket 
No. 2-305. Reparation of $563.83 with 6 percent interest 


from February 1, 1966, awarded complainant against re- 
spondent in order issued November 23, 1966. 


(No. 10,921) 


D. M. STEELE & SON, INC. v. FoRT PITT TOMATO & PRODUCE CoO. 
PACA Docket No. 2-292. Reparation of $25,242.22 with 6 
percent interest from October 1, 1965, awarded complainant 
against respondent in order issued November 25, 1966. 


(No. 10,922) 


NATIONAL BAKERS SUPPLY CORP. d/b/a NOVA SCOTIA BLUEBERRY 
EXPORTERS v. RHODE ISLAND FROZEN Foops INC. PACA 
Docket No. 2-317. Reparation of $1,850 with 6 percent in- 
terest from November 1, 1965, awarded complainant against 
respondent in order issued November 25, 1966. 
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(No. 10,923) 


PRIDE O’TEXAS CITRUS ASSOCIATION, INC. v. C. G. KLENTZ PRO- 
DUCE. PACA Docket No. 2-329. Reparation of $2,285.75 


with 6 percent interest from April 1, 1966, awarded com- 


plainant against respondent in order issued November 28, 
1966. 


(No. 10,924) 


DONNA CITRUS, INC. v. NORTH HILL 83RD FRUIT MARKET. PACA 
Docket No. 2-338. Reparation of $6,650.35 with 6 percent 
interest from January 1, 1966, awarded complainant against 
respondent in order issued November 30, 1966. 


(No. 10,925) 


FRED HODECKER v. SAN DIEGO POTATO Co. PACA Docket No. 
2-336. Reparation of $625 with 6 percent interest from Jan- 
uary 1, 1966, awarded complainant against respondent in 
order issued November 30, 1966. 


COURT DECISION 


HARRY BIRKENFIELD v. UNITED STATES AND ORVILLE FREEMAN, 
Secretary of Agriculture. Decided November 10, 1966. 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


Appeal from the United States District Court for the 
Western District of Pennsylvania 


OPINION OF THE COURT 


By STALEY, Chief Judge. 


Appellant, Harry Birkenfield, has brought this suit to enjoin 
the Secretary of Agriculture and his agents from interferring 
with appellant’s employment in the field of marketing perishable 
agricultural commodities. The issue presented is whether the Sec- 
retary’s actions, undertaken without providing the appellant a 
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trial-type hearing, violated appellant’s right to due process. The 


district court granted summary judgment for the defendants and 
we affirm. 


The complained-of actions arise out of proceedings against the 
Fort Pitt Tomato & Produce Co., Inc. (hereinafter referred to 


as “Fort Pitt’), a licensed commission merchant, dealer and 
broker under the Perishable Agricultural Commodities Act of 
1930 (hereinafter referred to as “P.A.C.A.”), 46 Stat. 531, as 
amended, 7 U.S.C. § 499a et seq. Certain sellers complained to 
the Secretary of Agriculture that Fort Pitt had not paid for ship- 
ments of potatoes and onions received during the summer of 1965. 
Under P.A.C.A. § 6, 7 U.S.C. § 499f, the Secretary initiated repa- 
ration proceedings against Fort Pitt. However, Fort Pitt did not 
answer the complaints and default orders were subsequently is- 
sued. Fort Pitt went into receivership in October, 1965, and did 
not appeal or pay the reparation awards. 


Appellant Birkenfield had been treasurer and a member of the 
board of directors of Fort Pitt, and had owned more than 10 per 
cent of the company’s outstanding shares of stock. After the 
initiation of the reparation proceedings, Birkenfield became con- 
cerned about the effect on him of a possible finding that Fort Pitt 
had violated the P.A.C.A., for under the Act 


“(b) Except with the approval of the Secretary, no licensee 
shall employ any person, or any person who is or has been re- 
sponsibly connected with any person— 


* * * * * 


(2) who has been found after notice and opportunity for hear- 
ing to have committed any flagrant or repeated violation of 
section 499b * * * or 


(3) against whom there is an unpaid reparation award issued 
within two years subject to his right of appeal under section 
499g¢(c) of this title.” P.A.C.A. § 8, 7 U.S.C. § 499h(b). (Em- 
phasis supplied.) 


The Act defines “person” to include “individuals, partnerships, 
corporations, and associations.” P.A.C.A. § 1, 7 U.S.C. § 499a(1). 
Therefore, if Birkenfield were “responsibly connected” with Fort 
Pitt, upon the company’s failure to pay any reparation award, 
Birkenfield could not be employed by another licensee under the 
P.A.C.A. for a minimum of two years without the approval of 
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the Secretary of Agriculture and the posting of a bond in an 


amount satisfactory to the Secretary. P.A.C.A. § 8, 7 U.S.C. § 
499h(b). 


Appellant communicated with officials of the Department of 


Agriculture’s Consumer Marketing Service and was informed that 
the Department would consider him “responsibly connected” with 
Fort Pitt should the latter fail to pay the reparation awards. The 


Department explained to him that this would necessarily follow 
because the Act provides that 


“When used in this chapter— 


* * * * * 


“(9) The term ‘responsibly connected’ means affiliated or con- 
nected with a commission merchant, dealer, or broker as * * * 
(B) officer, director, or holder of more than 10 percentum of the 


outstanding stock of a corporation or association.” P.A.C.A. 


§ 1, as amended 7 U.S.C. § 499a(9). 


When Fort Pitt failed to defend the first reparation complaint 
and a default order was entered, a copy of the order was served 
on Birkenfield and he was again advised, by letter, of the effect 


on his employment opportunities of Fort Pitt’s failure to pay. 


Before the reparation award became final, Birkenfield, through 
counsel, talked with Department of Agriculture officials and stated 
that he could prove that he was not in fact “responsibly con- 


nected” with Fort Pitt. However, the material submitted in due 


course to the Department did not controvert the facts that Birken- 


field was an officer, director and significant shareholder—the three 
criteria of “responsibly connected” under the Act. The thrust of 
Birkenfield’s contention before the Department, as well as in the 


district court, was that he was only nominally such an official or 
shareholder, and that actual authority was vested in others. The 
Department of Agriculture informed appellant’s counsel that it 


considered the appellant to be “responsibly connected within the 
meaning of the Act.” 


When the default reparation order became final, with no appeal 
having been taken or payment made, the Department of Agricul- 
ture issued a press release pursuant to P.A.C.A. § 8(a), 7 U.S.C. 
§ 499h(a), and 7 C.F.R. 46.36 (Supp. 1966). The release stated 


that Fort Pitt had failed to pay a reparation award issued under 


the Act; that the company and its officers, directors, or stock- 
holders, including Harry Birkenfield, were not entitled to conduct 
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business subject to the Act until the award was satisfied; and that 
these individuals could not be employed by another P.A.C.A. 
licensee without the Department’s approval. 


Appellant sought employment with certain licensees. The De- 
partment informed these persons by letter and by telephone of 


the conditions under which appellant could be employed, including 
the necessity for the Secretary’s approval and the posting of 
satisfactory bond. Moreover, the Department stated to at least 


one licensee that the Department had initiated disciplinary action 


against Fort Pitt for “repeated and flagrant” violations of the 


Act, and that under a finding adverse to Fort Pitt, Birkenfield 
“will become ineligible for employment with a licensee, with or 


without bond, for a period of one year following the effective date 
of such disciplinary order.” This licensee was also informed that 
“To employ Mr. Birkenfield without having posted an acceptable 


bond and obtaining approval of his employment may result in the 
suspension or revocation of your license.’”’ Appellant then brought 


this action in the district court. 


Defendants moved in the district court for dismissal or for 
summary judgment and appellant filed a cross motion for sum- 
mary judgment. On briefs and oral argument, the district court 


granted judgment for the defendants. The record of the proceed- 


ing indicates the court considered the administrative actions of 
the Secretary as merely undesirable publicity given out in the 
course of official business rather than sanctions, and indicated 
that in its view there was no real administrative action taken by 


the Secretary which called for the application of the Administra- 


tive Procedure Act or for judicial review. The court did recognize 
that “of course, as a practical matter, why, doubtless, nobody 
would wish to employ him if they knew they were risking pro- 


ceedings brought by the Secretary.” 


It is abundantly clear that the government may not arbitrarily 
deny an individual the opportunity to engage in a chosen private 
profession. Green v. McElroy, 360 U.S. 474, 492 (1959) ; Schware 
v. Board of Law Examiners, 353 U.S. 232, 238-39 (1957). Due 
process demands that an individual whose livelihood is threatened 
by administrative action be given notice and a hearing to fairly 


rebut the evidence against him. Particularly should this be so in 
cases where the action of the administrative body, as the regu- 


lator of qualifications for an entire field of private employment, 
may entirely foreclose an individual from employment opportuni- 
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ties. It is likewise clear that the defendants are in error when 
they argue in their brief that no hearing is ever required in ac- 
tions under the P.A.C.A. because that Act does not specifically 
require the Secretary to conduct one. The Act itself requires a 
hearing in some cases. P.A.C.A. § 4, 7 U.S.C. § 499d(b) (B) and 
§ 499d (d) ; P.A.C.A. § 5, 7 U.S.C. § 499f(c) ; P.A.C.A. § 8, 7 U.S.C. 
§ 499h(c). These generalizations, however, do not resolve the 
particular problem before us. 


The failure to provide Birkenfield a trial-type hearing did not 
violate due process because there were no material issues of fact 
in dispute before the Department of Agriculture. From the time 
when the proceedings against Fort Pitt started, Birkenfield was 
aware of the statute and the sanctions which would follow should 
he be found “responsibly connected” with Fort Pitt. However, 
appellant, in his discussions and appeals to the Department 
officials, did not deny that he was an officer, director, and holder 
of more than 10 per cent of Fort Pitt’s outstanding shares. Birk- 
enfield’s position has been solely that although he did hold these 
positions, and the portion of the stock, he never had real responsi- 
bility in Fort Pitt’s affairs. Under the circumstances, no trial- 
type hearing was required because only an issue of law was pre- 


sented. Cf. Mississippi River Fuel Corp. v. FPC, 281 F.2d 919, 
927 (C.A.D.C., 1960). 


The history of the Perishable Agricultural Commodities Act 
makes it clear that the Department was correct in interpreting 
the statute as rejecting defenses such as those proffered by 
Birkenfield. The object of the Act is to suppress unfair and 
fraudulent practices in the industry. Enacted in 1930, the Act 
is regarded today as one of the government’s most successful 
regulatory programs, and the Act has received enthusiastic sup- 
port from members of the regulated industry. However, one of 
the weak spots in the administration of the P.A.C.A. has been the 
exclusion of persons who individually, or in conjunction with 
others, have violated the Act’s provisions. To correct this prob- 
lem, Congress amended the Act in 1962, inter alia, defining “re- 
sponsibly connected” in the present manner. The House Report 
indicates that the amendment was made to clarify the Act: 


“* * * At present the Act applies only to the employment of 
a person in a responsible position. This has caused serious 
difficulties due to the problem of delineating what constitutes 
a responsible position under all circumstances and the difficulty 
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of ascertaining the true nature of the employee’s relationship 
with the licensee.” 2 U.S. Code & Adm., News, 87th Cong., 2d 
Sess. 1962, 2749, 2755. 


Obviously, as interpreted by the Department, the 1962 amend- 
ment was intended to establish “per se” exclusionary standards 
to ease the Department’s burden in these cases. We agree with 
the Department that Birkenfield’s proffered defense was not suffi- 
cient as a matter of law under the amended P.A.C.A. 


We do not agree with the appellant’s characterization of the 
amended P.A.C.A. as “unconstitutional.” The automatic exclusion 
of “responsibly connected” persons is not irrational or arbitrary 
under the circumstances. Surely, the relationships of director, 
officer or substantial shareholder form a sufficient nexus for the 
arbitrary conclusion of responsible connection. Moreover, the 
formation of such relationships with the sanctioned company is 
a voluntary act. The fact that an individual has not exercised 
“real” authority in the sanctioned company is not controlling: 
certainly the individual could have resigned as an officer and 
director and disposed of his stock. It was his free choice not to 
do so. Having made that choice, the appellant assumed the bur- 


dens imposed by the Act. 


The judgment of the district court will be affirmed. 





